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INTRODUCTION 
STATEMENT OF THE PROBLEM 
Since ancient times, the Indian woman has been worshipped as Goddess in 
the shape of Lakshmi- the Goddess of Riches, Sarasvati- the Goddess of 
Knowledge, Music and Arts and Durga- the embodiment of 'Shakti'. But with the 
passage of time, the position of women has unfortunately changed and those 
women who were respected and worshipped as incarnation of "Shaktr are today 
being victimized through different crimes. The offences and atrocities against 
women, far from being controlled, have multiplied rigorously and the life of 
women still remain in peril. Even after the elapse of five decades of our 
independence, a single day does not pass without the report regarding the 
atrocities on women out of which 'Rape' happens to be the worst form of 
victimization of women, a crime which is considered as a "deathless shame" for 
women. 
Violence against women has become a universal phenomenon and has been 
recognized globally as an important issue of women's right. According to United 
Nations General Assembly Declaration (1993) it is a manifestation of unequal 
power relation between men and women which leads to the domination and 
discrimination against women by men. While the fourth World conference on 
women held at Beijing (1995) states that in all societies, to a greater or lesser 
degree, women and girls are subjected to physical, sexual and psychological abuse 
that cuts across lines of income, class and culture. The global campaign for 
elimination of violence against women in recent years indicates the seriousness 
regarding the atrocities committed against women. Rapid developments on 
account of industrialization, urbanization have led to the progressive changes in 
individual's life style, living standards, values, social ethos thereby, contributing 
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to violent attitude and tendencies towards women; and the final outcome being the 
increasing rate of crime against women.' 
In India, the major crimes which are committed against women are Rape 
(Sec. 376 IPC), Kidnapping and Abduction for different purposes (Sec. 363-373 
IPC), Homicide for Dowry, Dowry Deaths or their attempts (Sec. 302/304B IPC 
498-A IPC), molestation (Sec. 354 IPC), sexual harassment (Sec. 509 IPC) and 
Importation of girls (upto 21 years of age) (Sec. 366 IPC).^ 
Rape is considered as a violent, inhuman and heinous crime. Besides the 
Indian Penal Code, several enactments have recently been passed in India, to bring 
about changes in the status of women and to eradicate crimes perpetuated against 
them. But unfortunately the desired results still have to be achieved. Ofcourse, 
the biological, social, psychological, economic and political factors are responsible 
for the sorry plight of women. The need of the hour is to mould and evolve the 
law so as to make it more responsible to the demands of the time in order to 
resolve the problems of women. 
Keeping in the view the gravity and the heinous nature of the offence an 
element of severest punishment for rapists (i.e. Death Penalty) has germinated 
now in the mind of public at large and quite recently this debate on Capital 
punishment in India for rapists were recently made alive when the Union Home 
Minister Mr. L.K. Advani declared that very soon a Bill proposing death sentence 
for the rapists would be tabled in Parliament. This statement of our Home 
Minister, once again, increased the urgent examination of Capital punishment 
controversy. After that Justice Malimath Committee was constituted to think over 
the various points of criminal justice system. Now this committee submitted it's 
report, which states that Death Penalty should not be given to the rapist owing to 
certain factors. 
J.K. Pattanaik: Rape in India: A Multidimensional perspective. Indian Journal of Criminology Vol 
29(1 & 2) Jan & July, 2001. 
Ibid. 
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OBJECT OF THE STUDY 
If Death Penalty is introduced in our penal code for rapist, as it is proposed, 
would it work as an effective check over rape crimes^ This is a question which 
requires an analytical observation, that's why, it would be in the fitness of things 
to have an analytical study on all the aspects of rape cases in the light of capital 
punishment. The purpose of the present study is also to find out the answers of 
various questions which emerge in the minds of public at large as why do rapists 
go unpunished? Why not the rapists be punished with death? Who is to be 
blamed? Where are the weaknesses and loopholes in our laws and criminal justice 
system? How can we make better implementation of the existing laws? 
The present study is a modest attempt of a close scrutiny of the issue of the 
award of capital punishment in rape cases in India. It tackles the crux of the 
problem and probes into the statutory and constitutional viability, efficacy and 
suitability of the capital punishment in the modem advanced scientific society. 
METHODOLOGY 
The methodology which has been adopted for this study is doctrinal which 
is coupled with the practical facts and observations. For this purpose, a large 
number of books, journals, reports etc. have been studied. 
CHAPTERIZATION 
The entire study has been divided into seven chapters. 
The First Chapter "Introduction" speaks about the intensity of the problem 
and the object of the study. It also speaks about the methodology which has been 
adopted in this study. 
Second Chapter digs into the issue of Gender Justice throwing some light 
on the constitutional safeguards, legislations, judicial and social response about the 
upliftment of women. It also speaks about the various causes of rape and sexual 
harassment of women in our society. Inspite of plethora of progressive and 
protective legislations favouring women, we have failed in our aim to uplift the 
social status of women. There appears to be a wider gap between law-in-action 
and law in books. There is an urgent need of proper implementation of the laws. 
Third Chapter gives an overview of the concept of Rape, a crime against 
humanity. It satisfies various questions which arise in the mind of public at large 
regarding the gravity of offence? What are the prevalent opinions of the society 
about the offence of rape? And who is to be blamed ultimately for this crime? 
This chapter also attract our attention on legal provisions under Indian Penal Code 
to deal with the offences against women. 
Fourth Chapter takes into consideration the various arguments in favour as 
well as against the capital punishment. It also highlights the suggestions of Justice 
Malimath Committee on the issue of death sentence to rapists. 
Fifth Chapter discusses about the rationality of death penalty. Whether it is 
justified on the grounds of retribution and deterrence in rape cases. An attempt 
has been made to know the deterrent effects of death sentence awarded to the 
perpetrators of crime. 
Sixth Chapter narrates the ordeal of rape victims verstts judicial response 
towards the rape victims and the perpetrators of the crime. Moreover the issue of 
the award of monetary compensation to the unfortunate victims of rape has been 
deah with at length of ^ the light of recent judicial pronouncement. 
"Conclusion" finally recapitulates the nodal points of our discussion which 
is followed by some humble suggestions. 
* * * * * 
MR-D 
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GENDER JUSTICE: MYTH AND THE REALITY 
A Fcfcus on the Sexual Abuse of Women in the Indian Society 
Woman is considered to be the greatest gift of God to humanity. She 
possess the power to create what is good and destroy what is bad. The great poet 
Uke Tulsidas, KaUdas and Surdas, were deeply inspired by their better halves in 
their literacy ventures. Empowerment of women and their parity with men in all 
walks of life and spheres of activities be it political, economic, cultural or social, is 
a sine qua non of gender justice. Justice does not distinguish between men and 
women. 
The Vedic period had golden days for women when they, like men. 
participated in all the social fields and took active part in each and every sphere of 
human life. The women enjoyed full freedom and equality with men during that 
period. During the post-Vedic period (1500 B.C. to 500 B.C.) certain limitations 
and restrictions were placed by Manu on the rights and privileges of women and 
certainly the status of women suffered a setback and they were confined to the 
four walls of their houses. In medieval times, there were many factors directly and 
indirectly responsible for the continuous deterioration in the status of Indian 
women.' 
GENDER JUSnCE-CONSnTUTIONAL PROVISIONS 
The Indian Constitution guarantees equality of opportunity and equal status 
of men and women. It directs that women shall not only have equal rights and 
privileges with men but also that the state shall make special provisions for the 
welfare of women. Following Articles in Part III and IV of the Constitution are 
noteworthy. 
I 
Dinesh Kumar, "Gender JusticerMyth and the Reality" The Paper was presented at a 'National 
Seminar on Constitutional Model of Equality and Fraternity': The Indian Experiences, on March 
30.3.03 at Aligarh Muslim University. 
E 
Article 14: Equality before law: it requires that state should not deny any person 
equality; the law provides equal protection to all. 
Article 15: Prohibition of discrimination on various accounts i.e., race, caste, 
place of birth, sex etc. It forbids discrimination on the ground of race, religion, 
caste, place of birth or sex. 
Article 15(3): Empowers the State to make special provisions for women and 
children for their welfare and upliftment. 
Article 16: Provides equality of opportunity to men and women in the public 
employment. 
Article 16(2): It forbids discrimination in respect of any employment of office 
under the state on the grounds only of religion, race, caste, sex, place of birth, 
residence of them. 
The Directive Principles of State Policy enunciated in Part IV of 
Constitution also deals with some Articles, which are as follows: 
Article 38: Directs the State to secure a just, social, political and economic order 
to promote public welfare and minimize disparity in income, status and facilities. 
Article 39: Enables the State to secure just social, political and economic order to 
promote welfare of people and right to adequate means of livelihood and equal 
pay for equal work. 
Article 42: Speaks about the Just and human conditions of work and maternity 
leave. 
Article 45: Shall provide compulsory and free education for all children upto the 
age of 14 years. Besides these Constitutional provisions and protections there are 
certain gender specific legislations in India such as The Dowry Prohibition Act, 
1961, The Maternity Benefit Act, 1961, The Equal Remuneration Act, 1976, The 
Medical Termination of Pregnancy Act, 1971, Immoral Traffic Act, 1986, The 
Indecent Representation of Women's Act, 1986 and The Commission of Sati 
(Prevention) Act, 1987 etc. India has ratified the International Convention of 
Elimination of Discrimination Against Women. The year 2001 was declared as 
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'Year of Women Empowerment' at International level. The above listed 
legislative achievements in the field of women's right are not ordinary, but in fact 
these are landmark ones in the progress of nation. As man can not live by bread 
alone, in the same way women carmot live on legislation alone and much more is 
needed than these legislation. 
The UN General Assembly had adopted a Convention on the Elimination of 
all forms of Discrimination Against Women (CEDAW) in 1979, which came into 
force on September 3, 1982. Which was also ratified by India in the year 1993. 
To enhance the status of women, the Fourth World Conference on women in 
Beijing in 1996 adopted a 'Platform of Action' to monitor the steps taken by 
various states to protect the human rights of women. 
On the other hand, the act of sexual abuse of women is not a new 
phenomenon. From ancient periods intimidating women for sexual purposes in 
one form or the other has been in vogue in almost all the societies. However, 
strictly speaking, the aspect of sexual harassment is a two-fold problem. It can be 
employed by both men and women on the opposite sex for obvious reasons 
depending upon the circumstances. Of late, in majority of the Western societies, a 
man being intimidated sexually by their superior women officers is becoming a 
common feature but in the Indian context it is still an exception. Hence the 
concept of sexual harassment can be defined as 'Avhosoever insults the modesty of 
any person, utters any word, makes any sound or gesture or exhibits any object 
with an intention that such word, sound or gesture shall be heard or seen, by such 
person or intrudes into the privacy of such men or women amounts to sexual 
harassment." 
The causes for the outrageous activities against the decency and honour of 
women are multi-dimensional, and mainly linked to the increasing preference of 
more and more women coming forward to seek employment in spite of the ordeals 
they face in the work front due to economic compulsions. Apart from economic 
compulsions, the other factors may be visualized as follows: 
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(1) The advent of science and technology, the influence of Western 
civilization and electronic media have considerable influence not only on 
the behaviour of men towards women but the socio-cultural and 
customary practices that are prevalent in the Indian society. 
(2) Lack of dress codes at the working environment also contribute to a 
certain extent in lowering the status of women, especially those women 
who prefer to wear modem attire. Thus, western dresses are also 
responsible to a certain extent for the women falling victims of rape. 
(3) Being a patriarchal society, majority of men in India are not ready to 
subscribe to the idea for the all round development of women on an equal 
basis with that of men and also are not inclined to share the wisdom of 
women in all fronts including the places of work. As a result eccentric 
men commit rape. 
(4) The traditional and customary practices that are prevalent in various parts 
of India, especially which are harmful acts of extremism linked to race, 
caste, sex, language, and religion that perpetuate the lower status accorded 
to women in the domestic, working environment and other places of the 
society. 
(5) Lack of women's access to legal information, lack of effective laws to 
prohibit offences against women, the lackadaisical efforts of the 
authorities (which includes both Public and Private) to create awareness 
among the various sections of society about the human or fundamental 
rights of women. 
(6) The educational institutions including the higher learning bodies such as 
universities and research organizations too haven't made any serious 
efforts to boldly address the causes and consequences of the violations 
against women. In fact majority of them haven't even initiated any steps 
to promote studies on women's problems, so that legal awareness can be 
created among the society. 
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(7) Majority of the audio visual programmes and movies depicting women in 
an ugly fashion in the name of modem culture and exhibiting them as 
mere sex symbols also contribute to the rapes of women not only at work 
place but also in other sectors of the society. 
(8) Malnutrition, illiteracy, population and poverty are also the other main 
causative factors for the violence against women in certain jobs both in 
organized and unorganized sectors. 
Above all, women also have to share the responsibility equally for giving 
leverage to men to exploit them in the name of pat buck culture exposing their 
body beyond the toleration limits through fashion show, beauty contests and acting 
in all kinds of advertisement shows and movies including pornographic films, etc. 
All these factors are surely responsible for rape and sexual harassment of women. 
In the famous case of'Vishaka v. State of Rajasthan'^ the Supreme Court 
has rightly given an appropriate definition of sexual harassment. 
For the purpose "sexual harassment" includes such un-welcome sexually 
determined behaviour (Whether directly or by implication) as 
> Physical contacts advances 
> A demand or request for sexual favours 
> Sexually coloured remarks 
> Showing pornography 
> Any other unwelcome physical, verbal or non verbal conduct of sexual 
nature. 
Where any of these acts is conmiitted in circumstances, where under the 
victim of such conduct, has a reasonable apprehension that in relation to the 
victim's employment or works whether she is drawing salary or honorarium or 
voluntary whether in Government public or private enterprises. Such conduct can 
be humiliating and may constitute a health safely problem. 
The basic facts of the Vishaka's case was as follows: 
AIR 1997 SC 3014. 
Lio_ 
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Bhanwari Devi was a social worker in Rajasthan whose job was to make 
people aware of the social evils in general and child marriage in particular. Some 
influential people were antagonized and started threatening her. As she did not 
give up, she was gang raped before her husband's eyes. 
This incident revealed the hazards to which a working woman faces. In this 
case the major points which arose were-
(i) Sexual harassment of working woman amounts to violation of rights of 
gender equality and right to life liberty also amounts to violation of right 
to practice any profession occupation or trade under Article 14, 19. 21 
and 32 of constitution of India, 
(ii) Article 14, 21, 10 guarantees of gender equality and right to work with 
human dignity, 
(iii) Article 141 applicable to both public and private sector. 
On analysis of the above definition given in Vishaka's case sexual 
harassment can be regarded as a form of sex discrimination projected 
through unwelcome sexual advances request for sexual favours and 
others verbal and physical conduct will sexual overtones, whether 
directly or by implication particularly when such a conduct by the 
female employee was capable of being used for effecting the 
employment of the female employee and unreasonably interfering with 
be work performance and had the effect of creating and intimidating or 
hostile work environment for her. 
Guidelines Laid Down in Vishaka's Case 
The Supreme court has laid down the guidelines and norms and further 
directed that the said guidelines and norms would be strictly observed in all work 
place for the preservation and enforcement of the right to gender equality of the 
working women. These guidelines are as follows-
11 
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i. It is the duty of the employer or other responsible persons in work 
places or other institution to prevent the commission of act of sexual 
harassment by taking all steps required and by prosecution, 
ii. Express prohibition of sexual harassment at work place should be 
notified, published and circulated, 
iii. The Rules/Regulations of Government and public sector should include 
rules prohibiting sexual harassment for offenders with penalties, 
iv. Appropriate work condition should be provided there should be no 
hostile environment towards the women at work places. No employee 
woman should have reasonable grounds to believe that she is 
disadvantaged in connection with her employment. 
V. Employer shall initiate in accordance with the law of making a 
complaint with appropriate authority. Disciplinary action should be 
initiated by employer, 
vi. The court has also ordered for setting up the complaint committee 
headed by a woman and not less than half of its members should be 
woman. To avoid undue pressure of seniors such committee should 
involve NGOs or other who is familiar with the issue of sexual 
behaviour, 
vii. Employees should be allowed to raise issue of sexual harassment and 
should be affirmatively discussed in the employer employee meeting, 
viii. Where the sexual harassment occurs as a result of an act or omission by 
any third party or outsider the employer and person in charge will take 
all steps necessary and reasonable, 
ix. An appropriate complaint mechanism should be created in the 
employers organization. Such complaint mechanism should ensure time 
bound treatment of complaints. 
These guidelines would not prejudice any rights available under the 
protection by Human Right Act 1993. 
12 
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The guidelines laid down by the court are quite exhaustive and have to be 
observed by all types of organization as law until the legislature enacts a 
legislation to discharge its constitutional and international obligations. 
The writ petition arose out of class action by certain social activists and 
Non-Governmental Organizations with the aim of assisting working women in the 
exercise of their fundamental rights and to find out suitable methods for the 
realization of the concept of 'gender equality' guaranteed by the Constitution of 
India. The petition was filed as a public interest litigation on the basis of an 
incident of alleged brutal gang rape of a social worker in a village of Rajasthan. 
The main aim of the petitioners was to draw the attention of the judiciary towards 
the plight of working women in all work places and to seek legal remedies to 
prevent any such future occurrences in the absence of a legislative device. 
The Apex court has taken the social aberration seriously and disposed off 
the petition with a positive frame of mind. For the first time the Supreme Court 
has not only defined the concept of sexual harassment, but also laid down 
exhaustive guidelines to be adopted and followed by all sections of society 
including the Union and State Governments until the Union Legislature adopts a 
law. 
The definition laid down by the court is exhaustive enough to cover all 
types of predetermined acts that are aimed at intimidating the life and liberty of 
women in any manner then it amounts to sexual harassment. In other words, if the 
prudency of a woman is affected in any manner it amounts to sexual harassment. 
If gender justicejs not a far cry from reality we have to take serious efforts 
to curb the menance.'^Al t^e laws in book should be strictly implemented in action 
in order to protect a woman from all sorts of crimes. Making women equal 
partners in the national development process and equipping them to make 
informed choices in order to equalize their self-worth through empowerment are 
such goals to which government has to be committed by providing the safe 
working environment to a woman. 
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It is prudent on the part of the legislature to enact legislation on the lines of 
the directions advocated by the Supreme Court to fill the vacuum in protecting 
gender equality to discharge its constitutional obligations. There exists a titanic 
gap between theory and practice. Now there is a need to focus attention on it. A 
long battle has to be fought with courage, determination and consequences will 
definitely be encouraging. In spite of plethora of progressive and protective 
legislations favouring women we have vehemently failed in our aim to uplift the 
social status of women. 
JUDICIAL RESPONSE TO GENDER JUSnCE: AN OVERVIEW 
The Courts have shown great concern for protecting women's human rights 
in recent times. The Supreme Court of India has responded to the issues of gender 
justice in a positive manner. Some of the cases which significantly advance the 
dignity of women are C.B. Muthuamma' Case, (1980)^  a service rule whereby 
marriage was a disability for appointment to foreign service was declared 
unconstitutional; the AIR Hostesses' Case (1981)'* where pregnancy as a 
disqualification to continue in public employment was declared ultra vires of 
Articles 14 and 16(1) of the Constitution: The Shah Bam Judgment (1985)^  
granting equal right of maintenance under Section 125 of the Code of Criminal 
Procedure, 1973 to a divorced Muslim Woman notwithstanding the personal law; 
Pratibha Rani (1985)^ on women's right to her stridhana; Shobha Rani (1988)^  
where dowry demand was held enough to amount to cruelty; Thota 
Sesharathamma (1991), which permanently eliminated the economic disparity 
between the male and female and put a seal of finality on a Hindu female's right to 
property; Bodhisathwa's Case, (1996)* in which Supreme Court had observed that 
rape was not only an offence under the criminal law but it was violation of the 
C.B. Muthuamma v. Union of India. AIR 1979 SC 1868. 
Air India v. Nargesh Meeza, AIR 1981 SC 1829. 
Mohd. Ahmad Khan v. Shah Bono, AIR 1985 SC 945. 
Pratibha Rani v. Suraj Kumar, AIR 1985 SC 628. 
Shobha Rani \. Madhukar, AIR 1988 SC 121. 
Bodhisathwa Gautam v. Subhra Chakraborty, AIR 1996 SC 922. 
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fiindamental right to life and liberty guaranteed by Article 21 of the Indian 
Constitution; Gurmit Singh Case (1996)' rape was held to be violative of the right 
to privacy and Vishaka Case (1997)'° where Supreme Court provided adequate 
safeguards to working woman and sexual harassment. The guidelines given in 
Vishaka were applied by the Bombay High Court in case oiShahnaz Ani (1998). 
Recently in Shakila Parveen's Case, the Calcutta High Court has extended the 
'iddat period' till the woman remarries, to allow Muslim women a maintenance 
allowance beyond the customary 'iddat period' of about three and half months 
under the Muslim Women (Protection of Rights on Divorce) Act, 1986. 
In Apparel Export Promotion Council v. A.K. Chopra,'' the apex court 
found all facets of gender equality including prevention of sexual harassment in 
fundamental rights guaranteed by our Constitution. The court looked into 
international document- Convention on Elimination of All Forms of 
Discrimination Against Women (CEDAW), Beijing Declaration, 1995 and 
Covenant on Economic, Social and Cultural Rights and made the following 
observations: The courts are under an obligation to give due regards to 
international conventions and norms for construing domestic laws more so where 
there is no inconsistency between them and there is a void in domestic law. 
Leaning heavily on Universal Declaration of Human Rights, CEDAW and the 
Beijing Declaration on status of women, the Supreme Court in Gita Hariharan v. 
Reserve Bank of India^^ interpreted Section 6(a) of the Hindu Minority and 
Guardianship Act, 1956 and Section 19*b) of the Guardians of Wards Act, 1890 in 
such a way that father and mother get equal status as guardian of a minor. Thus, 
after throwing some light on the above mentioned cases, it may be concluded that 
judiciary is trying to bridge the gap between man and woman and also making 
strenuous efforts towards the upliftment of the status of women in society. 
' State of Punjab v. Gurmit Singh, AIR 1996 SC 1393. 
'" Vishaka v. State ofRajasthan, AIR 1997 SC 3011. 
" AIR 1999 SC 625. 
'- AIR 1999 SCI 149. 
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SOCIAL RESPONSE TO GENDER JUSHCE: AN ANALYSIS 
In India, the dice is heavily loaded against women. Female oppression 
continues from womb, to tomb. In particular, discrimination occurs within the 
family, where norms regarding woman's secondary status are reinforced in 
children from birth. Son preference is one of the key aspects underlining social 
values that view girls as burden. Women are viewed as dependents within the 
family and have to face severe restrictions on their mobility which further impedes 
their ability to gain access to education, economic opportunities, to move freely 
and settle anywhere, to form unions or groups, which are all fundamental 
freedoms under the Indian Constitution, woman are kept out of decision making 
processes even within the community and state institution. Practices like female 
foeticide, in fanticide and the constant incidents of violence constitute consistent 
assault on women right to life and personal liberty. 
The woman still remains as a secondary citizen of the country. Most areas 
of human activity are still regarded as the close preserves of man. Woman is still 
regarded as an asset, even though they have exploded every male myth. Today 
women vie with men in every field and are successfiil pilots, engineers, doctors, 
teachers, planners, managers and politicians, but prevailing customs and codes of 
conduct constrict a woman's freedom and show the oppressive reality of Indian 
women. 
In India, women friendly development remains a myth. The indicators for 
women's development present a pathetic picture despite all the rhetoric. It is quite 
frustrating to see the clock turn back in our country. The glorious traditions of 
more than a century and a half of the 19*^^ century, the Gandhian ideology of 
women's emancipation, the guarantees provided by the Constitution of India for 
gender equality, everything goes in vain, widening the gap between rhetoric and 
reality. And also National Policy for Custodial Justice to women mentions in its 
Article one that respect for gender dignity and rehabilitative concern for women 
16 
must inform all relevant institutions and personnel in the criminal justice and 
correctional system. 
Even the fact remains that more 8,000 women die in India during every 
childbirth as only 33.6 per cent deliveries are carried out in medical institutions 
and 20,000 annual deaths have reported from unskilled abortions. According to a 
National Family Health Survey (NFHS) Report, only 42.3 per cent of the 
deliveries are assisted by the health professionals. In the Human Development 
Index, the status of women in India is ranked as 115, reveal in their low status in 
the country. Women from the vulnerable sections and rural India remain the worst 
suffers of malnutrition as 70 per cent women, 15-45 years, suffer from nutritional 
anemia. As per the National Nutritional Monitoring Bureau (NIMB), 2001, about 
51.8 per cent women in the country are anemic. As per a UNICEF study on the 
status of children in the world maternal morality rate in India stood at 410, and 33 
per cent of new bom babies maintained low birth weight, which remained highest 
among most of the countries under the study.'^ 
The issue of Crimes against women is one of the most important subjects 
today. It has become a global phenomenon attracting the attention of the jurists, 
legislators, social workers, both within and outside legislators, social workers both 
within and outside the India. The crime against women manifests itself in the 
forms of rapes, molestations, dowry deaths, harassment and cruelty to women 
driving them to commit suicide, female infanticide, eve teasing, kidnapping and 
abduction. Of all these crimes, rape happens to be one of the worst forms of 
crimes against women.''* Despite legal safeguards to protect women, crimes 
against women continue unabatingly in India and the graph is ever increasing. 
The legal safeguards along with the Amendments have been touched upon 
and efforts have been made to look on the working of such laws in the 
contemporary society in order to bring the culprits to look and provide justice to 
Supra note (1). 
Dr. Mohd. Ashraf., Rape: An Inhuman and Horrendous Act", A.L.J. (1999-2000), pp. 125-126. 
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the victims. It is to be borne in mind that howsoever large the number of 
legislative enactments on the issue may be passed, until and unless there is social 
as well as political will of the law enforcement agencies to implement the laws 
sincerely, the plight of the women would remain unchanged. Moreover, women 
are to be educated and to be made self conscious about their rights and their 
status.'^ 
In the Indian society rape is an example of utter degradation to the women. 
Rape victim and her family members suffer from both mental trauma and social 
humiliation. Due to social stigma they make every possible efforts to conceal the 
event if there is no witness to it. Such concealment is very common in the cases 
where victim is an unmarried girl. Our society is so conservative and unforgiving 
that chances of marriage of such girls are completely ruined and they are treated 
like outcastes. The situation of married victims of rape is no better. Instead of 
being consoled, they are blamed for their victimization and they are hated by their 
near and dear ones. The relatives think that she is defiled and do not get family 
support. There are many cases of custodial rape too. The victims of such rapes 
are normally the women of disadvantaged section of society. Policemen and 
custodian often torture women suspect of crime to extort confession. Official 
statistics on rape are unreliable because many of the cases go unreported because 
of victim's fear of revenge, callous and indifferent attitude of law enforcing 
agencies and other social reasons. In the year of 1997 total 15330 rape cases were 
reported, which decreased to 15151 in 1998 and was then again raised to 15468 in 
the year of 1999.*^ 
Recently a welcome step has been taken by Indian Parliament to solace the 
victim of rape by making an amendment of Section 146 of Indian Evidence Act. 
The amendment reads as under: 
'^  Ibid. 
'* Crime in India, 1999, N.C.R.B. Delhi. 
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•'Provided that in a prosecution for rape or attempt to commit rape, it 
shall not be permissible to put questions in the cross-examination of 
the prosecutrix as to her general immoral character."'^ 
Violence against women is the hard truth today, irrespective of caste, 
colour, creed, status, inviting global attention of the jurists, legislators, social 
workers and the members of the society. 
Women are often being harassed almost everyday, everywhere and every 
time. They often become victims of eve teasing, sexual harassment and 
molestation which are treated as low priority crimes. Sexual harassment includes 
such unwelcome sexually determined behaviour as physical contacts and 
advances, sexually coloured remarks, showing pornography and sexual demands, 
whether by words or actions. In the year 1999 total 8858 cases of sexual 
harassment were reported which are 9.9% more as compared to 1998. Women 
are harassed by all sections of society, viz., teachers, lawyers, medical offices, 
police authorities, employers etc. Unfortunately working women are considered 
as public property and sexual harassment to women at work place, is a worldwide 
phenomena. Though the Supreme Court in Vishaka v. State of Rajasthan, has 
laid down clear cut guidelines for the constitution of committees to check sexual 
harassment, at work places but unfortunately in most of the institutions such 
committees have not been constituted so far. Victims of eve teasing are often the 
young school and college going girls. From the available figures one can find that 
this problem is on the increase. The latest mode of eve teasing is telephoning a 
girl and sending obscene messages on mobile phone and internet. 
In India, as the statistics indicate, in every 54 minutes-One rape, in every 26 
minutes- one out raging of modesty, in every 42 minutes- One dowry death, in 
every 43 minutes- One kidnapping, in every 51 minutes- One Eve teasing in every 
" Published in Gazette of India Dated I" January 2003, The Indian Evidence (Amendment) Act, 2002. 
" Defined by S.C. in Vishakha v. State of Rajasthan, AIR 1997 SC 30II at page 3015. 
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33 minutes- One torture to women, in short, within every 7 minutes one women is 
the victim of criminal attack. 
Molestation includes pinching, poking and harassing the women which can 
take place at home, at work place and public place. The total number of cases of 
molestation during the year 1997 was 30764 and it had raised to 30959 in 1998. 
In the year 1999 there was 4.4% increase in this offences as compared to 1998 and 
the number has further raised to 32311 .^ ^ Cases of molestations have increased 
from 7 to 323. The report states that for every reported rape, 68 rapes go 
unreported and for every case of molestation, 374 are unreported. '^ 
We find innumerable example of the incidents particularly directed against 
women. For example in the cases of rapes and gang rapes, sexual exploitation, 
harassment and abuse in prostitution, physical and mental torture and humiliation 
in police stations, prisons, after care homes and other private and public 
institutions. Vulgar exploitation of women figures in advertisement of all sorts 
including modeling and commercial films, sexual and mental harassment in streets 
and workplaces, domestic violence and unwilling motherhood and dowry deaths. 
In the year 1999 total 222 cases of indecent representation of women were 
reported and it was 16.8% more as compared to 1998. A total 9363 cases of 
immoral trafficking of girls were reported in 1999, which is 7.7% more than such 
incidents in 1998. In the year 1999 total 15962 cases of kidnapping and abduction 
of women were registered.^ ^ It is clear from the above data that number of crimes 
against women are increasing day by day, but unfortunately the conviction rate in 
such cases is too low. 
Thus the condition of Indian women is very much shocking and painful. 
There are certain limitations due to India's culture and familial background and 
the social, economic and political conditions are responsible for women's 
" World Population Report, 1997. 
-" Crime in India, 1999, N.C.R.B., New Delhi. 
"' Study conducted by Institution of Development and Communication in the year of 2001. 
" Crime in India, 1999, N.C.R.B., New Delhi. 
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oppressions. They are the victims of the circumstances which have been created 
due to gender discrimination which persist in India from the cradle to the grave. 
Since ages women are depicted as a weaker lot and accorded social recognition to 
eternal dependence of women of men. Our social system places the women in 
various walks of life in a position much inferior to that or men. The same social 
process support female infanticide and foeticide. Women become victims of these 
crimes for no fault of their own. We must not forget the latest type of human 
violence with the help of science i.e. 'Amniocentesis test' which determine the sex 
before birth. Parental preference for sons give rise to female foeticides which has 
become a common phenomenon today. There are thousands of incidents where 
women are terrorized and even killed for being unable to produce a male child. 
The root cause behind these incidents, is probably the concept of patriarchy, and 
the socialization process resulting in the subjugation of women. 
Sometimes sexual crimes are committed as they are out-spoken. There are 
many disturbing examples from different parts of the country when women of 
lower castes have to become victims of sexual crimes by the men of high castes. 
Unfortunately injustice against women has often been justified on social, cultural, 
economical and religious grounds. 
On the basis of foregoing discussion it can be safely concluded that the 
position of woman in the present Indian society is quite vulnerable. Women 
remain a separate and unequal identity in many parts of the world. As long as this 
inequality persists, any development will mean increased denial of rights for 
women by the males. It is quite evident from data that victimization of women is 
increasing day by day. Though there are so many legislations in favour of women, 
but they appear to suffer from inherent flows. Moreover, due to improper and half 
hearted implementation these laws have miserably failed to protect woman's 
rights, honour, dignity and personal safety. 
The important fact to be recognized is that law alone will not help, rather 
we require a massive social reorientation and gender sensitization. There is a 
21 
Chapter-II 
strong need today to make Indian women aware of their rights. We have to launch 
a relentless battle for their emancipation. If half the population remains deprived, 
ignorant, down trodden and discriminated against, the nation can not usher in an 
era of prosperity. ^ ^ 
Once a woman becomes victim of sexual crime, a social stigma is attached 
to her. In such cases there should be social rehabilitation of victims and it is 
necessary that the society instead of hating should sympathize with them and 
extend its full support to law-enforcing agencies. Non-Governmental 
Organizations, Social Workers, youth, students and the people at large have to 
fight and win this battle. Owing to many reasons most of cases go unreported, 
leaving the offenders to roam freely and boldly to commit more crimes in society. 
These types of cases should be handled by women police to avoid harassment to 
victims at the time of investigation. Though now women cells have been 
established to handle the cases of crimes against women, but still these cells deal 
with less serious offences and still these numerous crimes are handled by ordinary 
police stations.^ "* 
* * * * * 
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Constitutional model of equality and fraternity': The Indian Experiences on March 30.3 2003 at 
A.M.U.. 
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RAPE: A CRIME AGAINST HUMANITY 
AN OVERVIEW 
Rape is considered as one of the major violent crimes which is committed 
against women both in developed and developing countries including India. 
According to David (1997) Rape is the archetypal gendered crime in which the 
victims are usually females, the perpetrators overwhelmingly male and the crime 
entails the assertion of sexual power. Mehrhof and Kearon (1971) argues that rape 
is a part of the "ideology of Sexism" in society. According to them man is the 
highest expression of nature, it follows that man is good. Woman, having a will 
and self-interest is a potential obstruction to male destiny and is therefore, a priori 
bad, evil, the criminal and consequently the justifiable victim. However, 
Brownmiller (1975) states that rape is the means by which men keep women in a 
state of fear.' 
While Levine (1959) uses the term rape to mean the culturally disvalued 
use of coercion by a male to achieve the submission of a female to sexual 
intercourse. Murdock and White (1969) hold that rape is an act in which a male 
or group of males sexually assault a women. At the same time Levine (1959) on 
the basis of his study hypothesizes that four factors are associated with the 
incidence of rape, they are severe formal restrictions on the non-material sexual 
relations of females, moderately strong sexual inhibitions on the part of females, 
economic or other barriers to marriage that prolong the bachelorhood of some 
males into their late twenties and finally the absence of physical segregation of the 
sexes.^ 
J.K. Pattanaik, "Rape in India: A Multidimensional Perspective, Indian Journal of Criminology, Vol. 
29 (1 & 2) January and July 2001, pp. 72, 72. 
- Ibid. 
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RAPE: THE OFFENDER'S PERSPECTIVE 
According to Groth (1983) Rape pattern may be divided into 3 types and 
they are Anger rape, Power rape. Sadistic rape. In anger rape, sexuality has 
become a means of expressing and discharging feelings of pent-up anger and rage. 
Sex becomes the means by which the offender can degrade his victim. 
While in Power rape, power appears to be the paramount factor motivating 
the offender. In these types of rape, it is not the offender's intent to harm his 
victim but to dominate her sexually. In this type of offence, rape allows the 
offender to feel strong, powerful and in control. 
In Sadistic type of rape, sexuality and aggression become fused into a 
single psychological experience known as Sadism. In this case, the offender 
becomes aroused or exited through only aggression or violence finding pleasure in 
taking a woman against her will and tormenting her. All the above types of rape 
are prevalent in India in different parts of the country. Further rape is said to be 
the outcome of the complex interaction of psychological motives, and personality 
characteristics of the offender who has possessed low self-esteem, and little sense 
of self worth. 
THEORETICAL APPROACH TO THE OFFENCE RAPE 
According to Ellis, (1989) a famous sociologist rape is considered to be the 
result of long and deep-rooted social traditions in which males have dominated 
nearly all important political and economic activities.^ 
But the feminist approach does not consider sexual gratification to be a 
prime motive for rape; rather rape is seen as the use of sexuality to establish or 
maintain dominance and control of women by men: 
While social learning theorists view rape as resulting from the joint 
influences of cultural and experiential factors mediated by attitudes, sex role 
scripts and other thought processes that link physical aggression and sexuality in 
the minds of males. 
^ Supra note 1. 
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Interactionist theory is based on 4 postulates. Firstly, to examine action we 
have to discover meaning held by the actor and the receiver; secondly, the context 
of the interaction has to be examined and understood for proper interpretation of 
the action; thirdly, situation plays a very important role in the formulation of the 
action of the actor, finally, the action of the actor depends on how others see him. 
Here in rape case the actor is offender (male) and the receiver is victim 
(female). Before getting into action the actor selects the situation and the situation 
provides him better opportunities for committing the rape. While committing the 
action (rape) with the victim, the interaction takes place as the victim resists to the 
actor and the action of the actor's is defined in a bad sense. 
The under mentioned model shows that rape depends upon various aspects 
i.e. situation which provides the actor an opportunity for committing his action 
(rape) and in course of action, interaction takes place as a sign of resistance from 
the victim herself. 
THE VICTIM'S PERSPECTIVE TOWARDS RAPE 
After the incidence of rape, it is the victim who suffers a lot rather than the 
offender. Her problem starts with the reporting of the incidence in the Police 
stations followed by medical examination and finally to face rigorous investigation 
by police and trial in the court. In every stage she suffers from multidimensional 
victimization for getting justice. Again in the home front, she feels emotionally 
disturbed being isolated from the family members and her friends, neighbour and 
the society as a whole alienate her instead of understanding the real problem. 
The model presented here and the forthcoming page shows that a victim is 
often harassed by police, medical staff, presiding officer in different phases of 
criminal justice administration while she faces great problems in the family, 
neighbourhood, friends circle and the society as a whole."* 
Ibid., p. 73. 
Situation (Lonely 
Place, Home, 
Running Vehicles) 
INTERACTIONIST MODEL OF RAPE 
^ 
Actor 
(One, 
Two, More 
than Two) 
•> 
Action RAPE 4 
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The heinous crime of 'rape' is one of the worst forms of violence against 
women. Rape is the violation with violence of the private person of a woman and 
outrage by all means. It shatters the entire personality of a woman and pushes her 
into deep emotional crisis. It is an inhuman act and a stigma in the society. It is a 
violation of the basic human rights, a violation of the victims most cherished 
Fundamental Rights, i.e. Right to life and Personal liberty guaranteed under 
Article 21 of the Indian Constitution. 
By committing it, the rapist degrades the very soul of the victim. The 
offence of rape has devastating effects on the survivors, which is described as a 
•'beginning of a nightmare". The aftershocks include depression, fear, guilt 
complex, suicidal action, diminished sexual interest etc. and above all the stigma 
attached to the victim and her family which indeed faces virtual social ostracism.^ 
The act of rape is inhuman, brutal and a stigma on any civilized society. It 
lands the victims to utter depression and mental torture in fact threatening their 
very existence. Describing the nature of rape, the U.S. psychologist Nicholas A 
Growth observes that "rape is a pseudo-sexual act, a pattern of sexual behaviour, 
that is much more concerned with status, hostility, control and dominance than the 
sexual pleasure or sensual satisfaction. It is sexual behaviour in the primary 
service of non-sexual need. In every act of rape both aggression and sexuality are 
involved, but it is clear that sexuality becomes the means of expressing the 
aggressive needs and feelings that operate in the offender and underline his 
assaults."^ 
Rape is infact an act of violence that uses sex as a weapon. The recent 
researches have established that rape is motivated by aggression and by the desire 
to exert power and humiliate the victims. While committing rape, he is not, as 
believed, succumbing to uncontrollable lus% but in providing his own masculinity 
by degrading the victim. The rapist derives an efoticised pleasure not through 
' S.K. Pachauri, Women and Human Right 164 (1999). 
* The Times of India, 21 Nov. 1993. 
27 
Chapter-Ill = = i = = ^ = 
sexual act but through horrendous assauh on victim's body. Therefore, it may be 
accepted that the intention of the offender in rape cases is more aggressive than 
sexual^ 
One of the definition of rape states that it is the act of having sex with 
woman against her will. According to Guttmacher, in Sex Crimes, rape is 
committed due to pent up sexual impulses, sadistic trait in one's character or 
aggressive criminal tendencies. 
There are various myths attached with this heinous crime. The classic myth, 
often reported, is that only women with bad reputation are raped. This is a blatant 
lie, and a stark example of aggression and chauvinism. Another myth is that 
women encourage potential rapists by their tempting attire, outlook and behaviour. 
This too is morbid argument, without any basis. Another study reveals that a large 
percent age of rapes are not spontaneous but planned. Thus rapists choose their 
victims based on accessibility and vulnerability rather than attractiveness. 
Most of the rapes occur in rural India of all the sections of society, often the 
most vulnerable victims are Dalits and Adevasis. Since time immemorial, the 
influential members of upper castes have been using rape as a potent weapon to 
suppress the women of weaker and down trodden sections of our society. 
Reference may be made to a famous Bhawnvari Devi case where a social worker 
was gang raped on September 22, 1992 in her village Bhateri in Rajasthan in the 
presence of her husband. The act of rape was a weapon used by the powerful 
Gujjar community to teach her lesson because she blocked a case of child 
marriage. Ironically, this was a part of a government sponsored campaign against 
child marriage. 
The rape of medical student (MAMC) within a walking distance of the 
police headquarters in a public place in broad daylight in Delhi and the rape of a 
mentally-challenged girl in a local train in Mumbai in full view of other 
' Supra note (3). 
* State of Rajasthan v. Vishakha, AIR 1997 SC 3014. 
28 
Chapter-in 
passengers are mere tip of an iceberg in the spirally crime graph against women. 
The fact that most rapists get away with their crimes is one of the main reasons for 
its high incidence.^  
A few shocking and heart rending instances of rape are as follows: 
• A 14 month old girl was raped in Kalyanpuri in East Delhi on September 10. 
• A Three year old girl from Sylavaniya Public School was raped on her way 
back home. 
• A 90 year old widow was raped by her neighbour in her own house in Anand 
Parbat on July 4. 
• A 45 year old father continued to rape his minor daughter for a year. 
• A 36 year old father of eight children brought his newly-wed daughter from 
her husband's place and raped her repeatedly in Badarpur. 
• The J.C. Bose hostel rape case in Jaipur drew nation wide attention as the 
victim, the daughter of a very senior Journalist, continued to be raped for years 
by the different set of persons. 
• Four Nuns were raped at Jhabua in Madhya Pradesh followed by the gang rape 
of three women in Mathura. The wife of a Senior IAS Officer B.B. Biswas was 
subjected to sexual harassment for years in her residence in Patna by Mritunjay 
Yadav, son of the prominent Laloo Yadav's aide, Hemlata Yadav. 
• Gang rape of Miss Anjana Mishra in Orissa etc. 
Rapes Committed during 40 days-
> Swiss Diplomat raped on October 14, 2003. 
> Delhi Student gang raped by Presidential 4 guards on October 6, 2003. 
> 15 years old patient raped by a doctor on September 23,2003. 
> %^ class student raped in the auditorium of government school in Saket 
Colony. 
> 17 years old nurse raped in Shanti Mukunda Hospital 4 September 6, 2003. 
> 14 years old student raped by restaurant worker in South Delhi. 
See Hindustan Times, 25* November 2002. 
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> Gang Rape of Bijal Joshi on 31.12.2003. 
Owing to a huge number of crimes against women in the Capital city of 
Delhi has been termed as "Crime Capital of India" by MPs in Parliament, which 
"fast becoming a living hell" for women, which is a matter of great concern. 
Even ajfter marriage and also at an advanced age, women have often 
become a target of rape. Even, sometimes the dead body is not spared. Tlius, it has 
been rightly said that women are tortured from "Womb to Tomb". 
Crimes against women are sharply on increase and have assumed a 
menacing proportions in the society. It has become a world wide phenomenon 
raising the global attention. One of the most heinous crimes against women is 
rape, which is in fact a crime against the entire society. It destroys the entire 
psychology of women raped. It shatters the entire personality of a woman and 
pushes her into deep emotional trauma. The society itself looks down upon the 
victims of rape with sheer contempt and derision. Indeed it leads to a virtual end 
of her life. It is the crime against humanity and is also violative of the victims' 
most cherished Fundamental Rights, namely, the Right to Life and Personal 
Liberty enshrined under Article 21 of the Indian Constitution. 
According to the United Nations Population Fund, at least one woman in 
every three has been beaten, forced to sex and abused in her lifetime. Gender 
based violence today has been recognized as a major public health concern, a 
violation of human rights. The World Bank reports say violence against girls and 
women throughout the world causes more death and disability among them than 
cancer, malaria, traffic accidents and ever war. In U.S. a woman is assaulted 
within every 15 seconds and one rape in every minute. In India UNAIDS research 
suggests that between 18-45 percent of married men acknowledge abusing their 
wives."' 
N.C.R.B. figures indicate that rape incidents increased from 15,330 in 1997 
to 16,496 in the year 2000. In 2000, 374 cases of rape, 488 cases of molestation 
See, Hindustan Times, September 4, 2002. 
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and 110 cases of sexual harassment were reported in New Delhi alone. Thus, 
offences against women in India are constantly on the rise (upswing). In every 26 
minutes a woman is molested, every 42 minutes a sexual harassment occurs and 
every 34 minutes a rape takes place. Almost V*^ of the reported cases of rapes 
involves the girls under 16. However, a vast majority of cases is never reported. 
Although the penalty is severe, convictions are rare." 
Though rape is a heinous crime, the child rape is today, the most 
reprehensible form of bestiality which requires special provisions for penalization. 
Ironically, Indian rape laws make no distinction between rape of a minor and that 
of an adult. The law against child-rape must be more stringent plus, instead of 
isolating or condemning the victim, compensation and counselling should be 
provided to counter the psychological trauma of the act. Punishment must be 
harsher where the accused 'knowingly' transmits HIV to the victim. 
However, the inhuman act of rape incites to bring about the death penalty 
but this would mean a fewer number of convictions-which are already miserably 
low (4% of the reported cases). Death penalty would require more clinching and 
convincing evidence, which may be quite difficult to be made available in rape 
cases. What is crucial is the certainty and fear of harsh punishment, justice 
without being denied or delayed, as is, unfortunately the case with all offences in 
this country. 
The problem with death penalty is that it actually decreases the chances of 
conviction. The evidence from all over the worid shows that when Judges are 
about to take extreme step of ending a man's life, they are always assailed by 
doubts and look for reasons to acquit. 
In the words of Dr. Kiran Bedi, Joint Commissioner of Police (Training)-
"The use of alcohol which is gaining greater acceptance among the elite and the 
increased projection of women as sex symbols are two main reasons for increased 
Amitabh Yadav (Lawyer), "Only fear of harsh punishment can stop the rise of violence against women 
and justice for her", Hindustan Times 26 November 2002. 
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violence against women in India. Gang rape is a pre-planned and pre-mediated act 
of crime. The death penalty is necessary in such certain cases to do justice against 
the crime." 
According to Rani Jethmalani, a legal activist and Advocate of Supreme 
Court of India. By getting scared, society gives sanction to the rampant violence 
without even questioning it. Today's bride-burning is a counter-part of "Sati". 
Most dowry cases are called suicides. Reactions to rape range from doubts over 
the womanism story to logistical objections like how could four men rape a 
woman within the confines of a car. 
While registering a first information report, a woman goes through several 
traumas and verbal rapes because she is made to feel that somehow she must have 
invited it. When the case comes up for hearing, several humiliating questions are 
asked. Our police force appears to lie gender biased and moreover, they are 
poorly equipped leading to a poor quality of investigation. Most rapists get away 
with their crimes which is one of the main reasons for its high incidence. 
As the crime is of sexual nature, forensic evidence through medical 
examination is critical. In cases of mass rape, as during the Gujarat riots, pinning 
culpability becomes impossible because very often the women develop the 
courage to speak out only long after the incidents. By then it is impossible to 
collect forensic evidence. 
If the police catch the rapists, then a long trial begins for years. Witnesses 
start disappearing. The police-investigators are by that time transferred. The 
unfortunate girl struggles to make a new life. The slow and tardy pace of trial 
further adds to the agony of the illfated girl who suffers utter shocks get of 
reminded her of ordeal. 
At the end four or five years, the rapist probably gets off- (the rate of 
conviction in rape cases is shockingly low) once the verdict is in, he will probably 
threaten the girl with rape again and there will be nothing that anyone can do 
about it. 
JZ 
Chapter-nii 
TabIe-1 
Incidence of Rape Committed Against Women during the year 1997 
Sr. No. 
1. 
2. 
3. 
4. 
5. 
6. 
7. 
8. 
9. 
10. 
11. 
12. 
13. 
14. 
15. 
16. 
17. 
18. 
19. 
20. 
21. 
22. 
23. 
24. 
25. 
26. 
27. 
28. 
29. 
30. 
31. 
32. 
State/Union 
Territory 
Andhra Pradesh 
Arunachal 
Pradesh 
Assam 
Bihar 
Goa 
Gujarat 
Harayana 
Himachal 
Pradesh 
Jammu 8i 
Kashmir 
Kamataka 
Kerala 
Madhya Pradesh 
Maharashtra 
Manipur 
Meghalaya 
Mizoram 
Nagaland 
Orissa 
Punjab 
Rajasthan 
Sikkim 
Tamiinadu 
Tripura 
Uttar Pradesh 
West Bengal 
A & N Island 
Chandigarh 
D 8i N Haveli 
Daman 81 Diu 
Delhi 
Lakshdweep 
Pondicherry 
Total 
Rape 
Estimated 
year 
Population 
733.6 
10.9 
252.8 
952.4 
14.6 
464.2 
190.2 
62.3 
92.6 
502.9 
314.6 
760.1 
882.7 
23.0 
22,2 
8.7 
15.3 
349.5 
228.1 
510.4 
5.1 
602.9 
34.5 
1607.0 
761.4 
3.5 
8.1 
1.7 
1.3 
124.7 
0.7 
10.1 
9552.1 
Incidence 
'947 
43 
717 
1457 
15 
375 
373 
129 
166 
244 
588 
3518 
1246 
9 
37 
52 
17 
679 
184 
1255 
7 
324 
98 
1457 
824 
9 
9 
2 
1 
544 
0 
4 
15330 
Reported 
1.3 
3.9 
2.8 
1.5 
1.0 
0.8 
2.0 
2.1 
1.8 
0.5 
1.9 
4.6 
1.4 
0.4 
1.7 
6.0 
1.1 
1.9 
0.8 
2.5 
1.4 
0.5 
2,8 
0.9 
1.1 
2.6 
1.1 
1.2 
0.8 
4.4 
0.0 
0.4 
1.6 
Percentage 
6.2 
0.3 
4.7 
9.5 
0.1 
2.4 
2.4 
0.8 
1.1 
1.6 
3.8 
22.9 
8.1 
0.1 
0.2 
0.3 
0.1 
4.4 
1.2 
8.2 
0.0 
2.1 
0.6 
9.5 
5.4 
0.1 
0.1 
0.0 
0.0 
3.5 
0.0 
0.0 
100 
Source: (Crime in India, 1997). 
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Table-2 
Age Wise Distribution of Victims During 1995-1997 
Sr. No. 
1. 
2. 
3. 
4. 
Source: ( 
Age Group 
Below 10 years 
10-16 years 
16-30 years 
30 years and 
above 
Total 
Crime in India, 19 
Year 
1995 
747 
3320 
7752 
1955 
13774 
97). 
1996 
608 
3475 
8281 
2845 
14849 
1997 
770 
3644 
8612 
2310 
15336 
Percentage 
change in 
1997 over 
1996 
26.6 
4.9 
4.0 
-7.0 
3.3 
Table-3 
Age Wise Distribution of arrested persons in Rape Crimes during 1997. 
Sr. No. 
1. 
2. 
3. 
4. 
5. 
Age Group 
Below 16 years 
16-18 years 
18-30 years 
30-50 years 
50 years and 
above 
Total 
Sex 
Male 
173 
609 
12690 
5709 
550 
19731 
Female 
5 
2 
135 
156 
19 
317 
Source: (Crime in India, 1997). 
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Table-4 
Disposal of Rape cases by Police during 1996-1997 
Sr. No. 
1. 
2. 
3. 
4. 
5. 
Types of Cases 
Total No. of cases investigation including pending 
cases 
Percentage of cases investigated 
Percentage of cases Charge sheeted 
No, of cases pending investigation 
Percentage of cases pending investigation 
Year 
1996 
19963 
72.5 
63.4 
5463 
27.4 
1997 
20736 
71.7 
62.4 
5828 
28.1 
Source: (Crime in India, 1997). 
Table-5 
Disposal of Rape cases by Courts during 1996-1997 
Sr. No. 
1. 
2. 
3. 
4. 
5. 
Types of Cases 
Total No. of cases trial including pending cases 
Percentage of cases tried 
Percentage of cases convicted 
No. of cases pending trial 
Percentage of cases pending trial 
Year 
1996 
51734 
16.3 
4.5 
43016 
83.1 
1997 
55863 
17.4 
4.9 
45955 
82.3 
Source: (Crime in India, 1997). 
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DATA ANALYSIS AND DISCUSSION 
Table No. 1 analyses the incidence of rape along with estimated year 
population in different States and Union Territories of India. This shows that 
Madhya Pradesh has 3518 incidence of rape cases i.e. 22.9% as against 760.1 
lakhs population which is considered as the highest in the year 1997; followed by 
Bihar and U.P. 1457 incidences each, Rajasthan 1255 and Maharashtra, 1246. But 
so far as the reported cases are concerned Mizoram is highest with 6.0 cases 
followed by Madhya Pradesh 4.6 and Delhi 3.5. 
Table No. 2 shows age wise distribution of victims from the year 1995 to 
1997. It indicates that the year 1997 recorded highest rate of victims in all age 
groups i.e. 15336 in comparison to 14849 victims in 1996 and 13774 victims in 
1995. It also highlights that during the year 1997, 770 victims belong to the age 
group below 10 years which is 26.6^ increase in comparison to the previous year 
608 victims i.e. in 1996 and 747 in 1995. At the same time 3644 number of 
victims were in the age group of 10-16 years and 8612 belongs to 16-30 years of 
age group and the percentage of variation is 4.9 and 4.0 respectively. Though 
there was marginal increase (3.3%) in the rape victim over the previous year, the 
child victims (below 10 years) of age reported an increase. (26.6%) and the 
victims above 30 years of age reported a decline of 7 per cent, signifying an 
increase, of Rape on the Children. 
Table No. 3 illustrates age wise distribution of arrested persons during the 
year 1997. This shows that in 1997, 19731 number of males were arrested along 
with 317 females. This also indicates that maximum number of males were 
arrested i.e. 12690 belonging to the age group of 18-30 years, while maximum 
number of females were arrested belonging to the age group of 30-50 years and 
their number is 156. 
Table No. 4 shows the disposal of rape cases by police during the year 1996 
and 1997. It shows that in 1997 71.7% cases were investigated by police as 
against 72.5% of cases in 1996. While 62.4% cases were charge sheeted in 1997 
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and 63.4% cases in 1996. At the same time 5463 number of cases were pending 
for investigation in 1996 and their percentage is 27.4 in comparison to 5828 cases 
in 1997 with 28.1%. As whole the number of cases for investigation increased 
from 19963 in 1996 to 20736 in 1997. 
Table No. 5 reveals that the total number of cases for trial has increased to 
55863 in 1997 as against 51734 in 1996. It also highlights that 17.4% of cases 
were tried during the year 1997 and 16.3% in 1996. So far as the conviction rate 
is concerned it has slightly increeised from 4.5% in 1996 to 4.9% in 1997. But the 
number of pending cases has increased from 43016 in 1996 to 45955 in 1997. 
Findings: 
After analyzing the data given under different tables the author is in a 
position to draw the following conclusions. 
Firstly, it has been observed that the maximum number of rape victims 
belong to the age group of 16-30 years (Table No. 2). 
Secondly, the rape against Children is increasing very fast (Table No. 2). 
Thirdly, the maximum number of arrested persons in rape cases belongs to 
the age group of 16-30 years (Table No. 3). 
Fourthly, it is interesting to observe that the victims and offenders belong to 
the same age group, i.e. 16-30 years. 
Fifthly, the rate of conviction is very low in comparison to the cases 
reported and taking into consideration the violent nature of the crime (Table No. 
5)}' 
'- Supra note l ,p. 75-78. 
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TabIe-6 
Number of cases reported in some states of India during the year 2000 
State 
Andhra Pradesh 
Arunachal Pradesh 
Assam 
Bihar 
Goa 
Gujarat 
Haryana 
Himachal Pradesh 
Jammu & Kashmir 
Kamataka 
Kerala 
Madhya Pradesh 
Maharastra 
Manipur 
Meghalaya 
Mizoram 
Nagaland 
Orissa 
Punjab 
Rajasthan 
Sikkim 
Tamil Nadu 
Tripura 
Unar Pradesh 
West Bengal 
No. of cases 
944 
36 
762 
1570 
21 
330 
421 
129 
183 
281 
552 
3737 
1310 
8 
35 
58 
14 
747 
334 
1242 
06 
538 
86 
1865 
814 
16023 
Source: Crime in India, N.C.R.B. 2001. 
The number of cases reported in crime in India during the years 1998 to 
2000 shows that during 1998 to 2000 Madhya Pradesh is the state in which the 
highest number of rape cases reported during year 2000 were 3737. The minimum 
number of cases reported were 06 in Sikkim and Uttar Pradesh is on second 
number. 
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Table-7 
Incidence of crimes committed against children in states during 2000 
State 
Andhra Pradesh 
Arunachal Pradesh 
Assam 
Bihar 
Goa 
Gujarat 
Haryana 
Himachal Pradesh 
Jammu & Kashmir 
Kamataka 
Kerala 
Madhya Pradesh 
Maharastra 
Manipur 
Meghalaya 
Mizoram 
Nagaland 
Orissa 
Punjab 
Rajasthan 
Sikkim 
Tamil Nadu 
Tripura 
Uttar Pradesh 
West Bengal 
No. of cases 
333 
22 
126 
178 
13 
329 
237 
55 
20 
145 
176 
969 
832 
0 
15 
27 
06 
137 
113 
173 
06 
88 
14 
323 
216 
4553 
Source: Crime in India. N.C.R.B. 2001. 
The present data shows that the offences against the minor is higher in 
Madhya Pradesh and Manipur the crime against children is zero. 
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A survey poll was conducted by Hindustan Times in November 2002 
covering 311 respondents across Delhi, the Capital of India and was given to the 
North and South University campuses of Delhi. The respondents were evenly 
divided over the higher and lower socio-economic classes, with 52 per cent of 
those in the 16-25 years age group, and the rest in the 26-35 years group. Forth 
seven per cent were students, the rest either working women or housewives.'^ 
It's a cliche that women feel unsafe in Delhi, and now a Hindustan Times 
survey confirms it. An astounding 61 per cent of the Capital's women interviewed 
by TNS-MODE for HT said they were afraid of being raped or molested. 
Seventy-two per cent said they have already been sexually harassed (and for most, 
it's a regular unpleasantness). And despite the fact that the police have arrested 
suspects in last weekend's MAMC rape, more than two-thirds of those interviewed 
felt the police weren't doing enough to make the city safer for women. 
It's a matter that has been repeatedly highlighted, analysed and debated, yet 
we seem to be getting nowhere. Some have suggested that the police force needs 
to be sensitized, but Delhi's women apparently don't think that's enough: nearly 
three-fourths of them feel that tackling the problem is a matter of enacting stricter 
laws. And if some men don't understand how intensely women feel about 
harassment, they must know how women want them to be punished: nearly half of 
the women interviewed wanted rapists to be castrated; and 71 per cent wanted 
nothing less than the death penalty. 
It would be better, however, to try and prevent such crimes, and a place 
where the authorities could start focusing on is the average woman's commute. 
More than half of those surveyed said they felt most insecure while traveling, 
while 38 per cent felt unsafe in public places like theatres, parks, and eating joints. 
Most of these public places are not deserted-so either molesters are taking 
advantage of crowds to jostle their victims, or Delhities are just plain callous. 
Either way, it's no consolation. Though almost no woman is safe, it would appear 
'^  See Hindustan Times, November 24,2002. 
40 
Chapter-Ill S===S!=S==S==SSSSS=SS=S=====S==S==SS==SS=SS^SS=S=SS=SS====== 
that the young are the most frequent targets. Four-fifths of women between the 
ages of 16 and 25 reported being harassed. Eighty-four per cent of students said 
they had been harassed. Some of us might assume sexual harassment to be a one 
off experience for most women. 
Even the median figure-the average woman getting harassed twice a week-
doesn't tell the whole story. Eighteen per cent, or nearly one out of five women, 
said they have to put up with lewd remarks or gestures once every day. About the 
same number said they faced harassment once every three or four days, and 21 per 
cent said it was a weekly nightmare. Perhaps that's why 18 per cent of the 
respondents said they would like to see molesters publicly humiliated. Fifty-four 
per cent wanted them jailed. But going by the frequency of harassment, even if 
the police were to catch half the culprits, our jails would be fiill to bursting. One 
out of every six women wanted molesters to be hanged, while 10 per cent wanted 
them castrated. 
As the survey was conducted in Delhi, with special attention to university 
campuses, it should come as no surprise that 83 per cent of the women reported 
that the incidents of rape and molestation took place in the city. 
As many as two-thirds of rapists may be serial offenders: a survey of under 
trials and convicts at Tihar Jail shows that a majority of rapists are caught, on the 
average, after they've committed the crime for the tenth time.''' 
"Some rapists get caught the fourth of fifth time, and there's one person 
who had raped 25 times before he was caught", says Dr. Rajat Mitra, a 
psychologist who has researched criminals at Tihar for 11 years, and has 
interviewed between 600 and 700 rapists. "Though the statistical average is about 
10,1 would put that statistics on the lower side," he said. 
Police Commissioner R.S. Gupta confirmed that most serial rapists are 
known to the victim. "We find that strangers are no repeat rapists. They are first-
time offenders," he told HT. "Ninety-five per cent of rapes in Delhi in 2002 were 
'^  See Hindustan Times, October 18, 2003. 
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committed by persons known to the victim, whether they be family members, 
educators, employers, neighbours, landlord/tenant, or the doodhwala." 
Because many crimes go unreported, data can not be comprehensive. But 
in his interviews with rapists (currently for a project encouraged by DG, prisons, 
Ajay Aggarwal), Dr. Mitra found that the time between each assault averages 
between two and three months. "Sometimes the rapist is so confident he chooses 
his next victim with in half an hour," he says. 
When rapists are finally caught, it's not just because the victim has bravely 
gone to the police; it's also because of the assaulter's overconfidence. Dr. Mitra's 
research shows the rapist usually gets overconfident between his fifth and tenth 
crime. 
"With every assault, carelessness starts to creep in," says Dr. Mitra. "They 
get habituated to the crime. The fear of the law, which is a deterrent, is gone. 
They then don't pick up the cues fi-om the environment which would otherwise 
allow them to get away with the crime." 
What does the police do when they find that a rapist has committed the 
crime before? "If there are records of past crimes, they become part of the charge 
sheet, so that the court can give a stiffer sentence," Gupta says. But what if there 
is no previous report or record? "Then what can we do? The victim is unknown, 
the case is unregistered, it's too late to get evidence," says Gupta. "We only work 
with recorded cases". 
OFFENCE OF RAPE UNDER INDIAN PENAL CODE: AN OVERVIEW 
According to Section 375 of Indian Penal Code a man is said to commit "rape" 
who, except in the case hereinafter excepted, has sexual intercourse with a woman 
under circumstances falling under any of the six following descriptions: 
First: Against her will 
Secondly: Without her consent 
Thirdly: With her consent, when her consent has been obtained by putting her or 
any person in whom she is interested in fear of death or hurt. 
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Fourthly: With her consent, when the man knows that he is not her husband and 
that her consent is given because she believes that he is another man to whom she 
is or beUeves herself to be lawfully married. 
Fifthly: With her consent, when at the time of giving such consent by reason of 
unsoundness of mind or intoxication or the administration by him personality or 
through another of any stupefying or unwholesome substance, she is unable to 
understand, the nature and consequences of that to which she gives consent. 
Sixthly: With our without her consent, when she is under sixteen years of age, or 
if married under fifteen years. 
Explanation: Penetration is sufficient to constitute the sexual intercourse 
necessary to the offence of rape. 
Exception: Sexual intercourse by a man with his own wife, the wife not being 
under fifteen years of age is not rape. 
Section 376 I.P.C. deals with the punishment for Rape. It runs as follows: 
(1) Whoever, except in the cases provided for by sub-section (2), commits rape 
shall be punished with imprisonment of either description for a term which shall 
not be less than seven years but which may be for life or for a term which may 
extend to ten years and shall also be liable to fine unless the woman raped is his 
own wife and is not under twelve years of age, in which case, he shall be punished 
with imprisonment of either description for a term which may extend to two years 
or with fine or with both: 
Provided that court may, for adequate and special reasons to be mentioned 
in the judgment, impose a sentence of imprisonment for a term of less than seven 
years. 
(2) Whoever-
(a) being a police officer commits rape-
(i) within the limit of police station to which he is appointed; or 
(ii) in the premises of any station house whether or not situated in the 
police station to which he is appointed; or 
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(iii) on a woman in his custody or in the custody of a police officer 
subordinate to him; or 
(b) being a public servant, takes advantage of his official position and 
commits rape on a woman in his custody as such public servant or in the 
custody of a public servant subordinate to him; or 
(c) being on the management or on the staff of a jail, remand home or other 
place of custody established by or under any law for the time being inforce 
or of a woman's or children's institution takes advantage of his official 
position and commits rape on any inmate of such jail, remand home, place 
of institution; or 
(d) being on the management or on the staff of a hospital, takes advantage of 
his official position and commits rape on a woman in that hospital; or 
(e) commits rape on a woman knowing her to be pregnant; or 
(f) commits rape on a woman when she is under twelve years of age; or 
(g) commits gang rape, 
shall be punished with rigorous imprisonment for a term which shall not be less 
than ten years but which may be for life and shall also be liable to fine: 
Provided that the court may, for adequate and special reasons to be 
mentioned in the judgment, impose a sentence of imprisonment of either 
description for a term of less than ten years. 
Explanation 1: Where a woman is raped by one or more in a group of persons 
acting in furtherance of their common intention, each of the persons shall be 
deemed to have committed gang rape within the meaning of this sub-section 
Explanation 2: "Women's or children's institution" means an institution, 
whether called an orphanage or a home for neglected women or children or a 
widows home or by any other name, which is established and maintained for the 
reception and care of women or children. 
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Explanation 3: 'Hospital' means the precincts of the hospital and includes the 
precincts of any institution for the reception and treatment of persons during 
convalescence or of persons requiring medical attention or rehabilitation. 
Sections 375 and 376 of the Indian Penal Code, have been substantially 
changed by the Criminal Law (Amendment) Act, 1983 (Act 43 of 1983). The 
same Act has also introduced several new sections, viz Sections 3 76A, 376B, 
376C and 376D in the Indian Penal Code while section 3 76A punishes sexual 
intercourse with wife without her consent by a judicially separated husband, 
section 376B punishes sexual intercourse by a public servant with woman in his 
custody, section 376C punishes sexual intercourse by Superintendent of Jail 
Remand Home, etc., with inmates in such institutions and section 376D punishes 
sexual intercourse by any member of the management or staff of a hospital with 
any woman in that hospital. These new sections were introduced with a view to 
stop sexual abuses of women in custody, care and control by various categories of 
persons which though not amounting to rape were nevertheless considered highly 
reprehensible. The amended section 376, Indian Penal Code, now prescribes a 
minimum punishment of seven years' imprisonment for the offence of rape. For 
combating the vice of custodial rape, rape on pregnant woman, rape on girls under 
12 and gang rape a minimum punishment of 10 years' imprisonment has been 
made obligatory. However, for special reasons to be recorded in the judgment the 
Court in either case can impose a sentence lesser than seven or ten years, as the 
case may be. A fiirther improvement in the law relating to sexual offences can be 
found in the provisions of section 228A Indian Penal Code, Section 327(2) 
Criminal Procedure Code, and section 114A Evidence Act which too were 
introduced by the Criminal Law (Amendment) Act, 1983. New provisions for trial 
in camera (section 327(2) Criminal Procedure Code) and against disclosure as to 
identity of the victims of sexual offences as in sections 376, 376A, 376B, 376C 
and 376D, Indian Penal Code (Section 228 Indian Penal Code) not only protect the 
honour of sexually victimized women but also make it possible for them to depose 
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in Court without any fear of social ostracism. And section 114A Evidence Act by 
raising a presumption as to absence of consent in cases of custodial rape, rape on 
pregnant women and gang rape as in clauses (a), (b), (c), (d), (e) and (g) of sub-
section (2) of section 376, Indian Penal Code, merely on the evidence of the 
ravished women has, at least partially, removed the infirmity from the evidence of 
victim of rape that was hitherto unjustly attached to her testimony without taking 
note of the fact that in India, a disclosure of this nature is likely to ruin the 
prospect of the girl's rehabilitation in society for all times to come and unless her 
story was painfully true she would not have taken such a grave risk merely to 
malign the accused.'^  Moreover, in cases of rape, particularly custodial rape it is 
almost impossible to get any other independent evidence to corroborate the 
testimony of the prosecutrix.'^ It has also to be remembered that a husband cannot 
be prosecuted for committing rape on his own minor wife below fifteen years of 
age if more than one year has elapsed from the date of the commission of the 
offence (See sub-section (6) of section 198 Criminal Procedure Code). 
To protect the females from the crimes of rape, the Indian Penal Code 1860 
has incorporated different provisions. For example, section 375 defines rape as a 
sexual intercourse with a woman under certain circumstances and section 376 
deals with the punishment for rape.'^ The Criminal Law Amendment Act (1983) 
brought about certain changes in the existing laws of rape, as a result of great hues 
and cries in the society for more stringent laws. It amends section 376 Indian 
Penal Code and enhance the punishment of rape by providing that it shall not be 
less than 7 years and a maximum of L.I., the court will have to mention in its 
Bharwada Bhoginbhai Hirjibhai, 1983 CrLJ 1096 (SC): AIR 1983 SC 753: (1983) 3 SCC 753; 1983 
s e c (Cri) 728. Followed in Jito v. State ofH.P., 1990 CRLJ 1434 HP, where the suggestion that the 
accused was framed by the parents of the minor girl because of enmity was not accepted. It would 
require a very strong evidence to convince the court of such a fact as this because when such a position 
is taken by parents their daughter may have to pay the price for whole her hfe and in State of 
Maharashtra v. Chandraprakash Kewalchand Jain, 1990 CrLJ 589 SC: AIR 1990 SC 658. An 
offence under this section is exclusively triable by a court of session. A magistrate can not discharge 
the accused person. Prahtad Singh v. State ofRajasthan, 1990 CrLJ 1688 (Raj). 
R. Deb: ''Offences Against Women", 1985 CrLJ, May, 00. 9-16 Journal section. 
For details, see Section 375 and Section 376 of Indian Penal Code, 1860. 
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judgment the adequate and special reasons for this. It also provides enhanced 
punishment of minimum of 10 years of Imprisonment for Police Officers of staff 
to jails the remand homes or other places of custody established by law. A new 
section 114A has also been inserted in the Indian Evidence Act, 1872 which lays 
down that where sexual intercourse by the accused has been proved, and the 
victim states before the court that she did not consent, the court will presume that 
there was absence of consent to the Act. The Act also amends the Criminal 
Procedure Code, 1973 and provides for trial in 'Camera' in order to maintain 
dignity of rape victim. Another provision under section 228(a) Indian Penal Code 
has been inserted according to which the disclosure of the identity of the victims in 
rape cases is an offence punishable with Imprisonment for two years. Thus, it 
aims to protect the victim of rape from public exposure. Thus through the 
Amendments in 1983, sections like sections 376A, 376B, 376C and 376D were 
introduced in the Indian Penal Code.'^  Similarly section 357 Cr.P.C. (1973) 
provides for compensation to the victims of offence. Under this section the 
offender and the state is ordered to pay the compensation to the victims. 
It is really unfortunate that despite having so many amendments in the 
Indian Penal Code 1860, Indian Evidence Act, 1872, or Criminal Procedure Code, 
1973, the bare truth remains that women continue to be the worst victims of rape 
and their position remains as vulnerable as before. The alarming rate at which 
these horrendous crimes are being committed is a pointer towards to this fact that 
we have failed vehemently in controlling these ever increasing trends of crime. 
The Union Home Minister, Mr. L.K. Advani, on the issue of growing incidence of 
rapes in India had gone to an extent of suggesting 'Mandatory Death Penalty' to 
be awarded to the rapist.'^ But the real issue which needs a serious thought is that 
whether death penalty will at all act as a sufficient deterrent against the offence of 
rape or not? 
" See for details, Ratan Lai & Dhiraj Lai, Indian Penal Code (28* ed. 1998), p. 514 
" See The Hindustan Times, 11 Nov. 1998. 
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Despite numerous amendments in the Indian Penal Code, Indian Evidence 
Act or Code of Criminal Procedure, the plight of the ill fated victims of rape has 
remained unchanged. One of the most important aspects of 1983 Amendment is 
the clause stipulating minimum punishment of 10 years in cases of rape by Police 
or child rape. But it seems to have turned out counter productive Even though 
most of the child rapes (under 10 years) are committed by the youths; normally the 
sympathies of the court are with the youth offender rather than the infant child 
who has been raped. Surprisingly, only is one case, death penalty is given to the 
rapist.^'' There is no death of rapists in the society and at the same time there are 
no effective legal deterrents to curb these tendencies. The inordinate delays, 
prolonged investigations and trial, witnesses turning hostile, unfavourable and 
biased medical reports have reduced the court processes to a mockery. Besides 
delay in disposal of cases, punishment imposed by the courts while convicting the 
accused has been inadequate.^' 
***** 
•" Jumman Khan v. State ofU.P., 1999 SC 
Dr. Mohd. Ashraf, "Rape: An Inhuman and Horrendous act", Aligarh Law Journal, 1999-2000, p. 123-
125. 
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CRIES FOR AND AGAINST CAPITAL 
PUNISHMENT FOR RAPISTS: A REFLECTION 
"Love for life is a basic feature of human behaviour. It is the most 
valuable treasure for an human being and not only for an human being, even 
an animal does not want to loose it. Everyone wishes to enjoy it upto the fullest 
extent. For a human being nothing can be dearer than life and death penalty is 
that form of punishment which snatches this dearest property.''''^ 
Capital punishment means a sentence of death. It is the severest i.e., an 
extreme point of sentence. The punishment is extreme because it extinguishes 
the very existence of human Ufe. This ureversible punishment is to be awarded 
only for very gruesome, horrifying, grievous and disgusting crimes against 
humanity. Though the definition and extent of such crimes vary from country 
to country and time to time, there is probably no country in the world where 
death sentence has never existed. It has been in practice from the time 
immemorial. The very object of punishment has always been to guard the 
society against the criminal and imsocial elements. 
The United Nations Organization, is often speaking regarding the 
abolition of Death Sentence from criminal justice system UNO has also 
disposed the proposal for the acceptance of the members of UNO meanwhile 
the vice Prime Minister of India, and Home Minister, Mr. L.K. Advani stated in 
Parliament that rapists should be punished with death sentence and the state 
governments should make the laws for rapists. Though it was not for the first 
time, the similar statement was given by Advani ji in 1998. 
Thus, the rapist's suitable punishment is the burning issue of the present 
society. The National Women Commission, Social Institutions and Law 
Commission itself directly or indirectly have been against the Death Penalty, 
the ongoing debate is that can this heinous and inhuman crime really be 
controlled by awarding death sentence? The answer can be traced by 
' Rajeev Chaudhary, "Death Penalty and Its Viability in Special Statutes'". LL.M. Dissertation 
(Unpublished) 2001, p. 1. 
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questioning that whether other crimes have been controlled for which our Penal 
Code provides Death Penalty. If not so, how can we check this crime by Death 
Sentence. Today, this crime is increasing enormously while we have sufficient 
provisions of pimishment imder Indian Penal Code. Just for the moments 
sexual pleasure the rapist spoils the whole life of an innocent girl. 
According to the majority of experts opinion, this crime cannot be 
checked by giving them simply the highest penalty because rape is the result of 
uncontrolled pent-up lust of the rapist which cannot be deterred by capital 
pimishment. If we provide death sentence then the frequent killing of women 
will increase and the offender would often try to remove relevant evidences. 
In response to an unprecedented increase in the heinous cases of rape, 
The Central Government had proposed a Bill. The Indian Penal Code 
(Amendment) Bill 1992, provided that "whoever commits rape on a woman 
when she is under ten years of age, shall be punished with death." Similarly, 
"whoever, being a relative of a woman, commits rape on such woman when 
she is under 18 years of age, shall be punished with death." 
This move is based on the opinion that the offence of rape must be dealt 
in the most strictest way possible. The controversy regarding death penalty has 
once again been brought forth by the introduction of this bill. 
[A] ARGUMENTS AGAINST IMPOSITION OF DEATH PENALTY 
(i) Deterrence is one of the important objectives of the Criminal law. The 
opponents of the Bill argue that capital pimishment is no more an 
effective deterrent. They also refer to some empirical studies conducted 
in this regard. They maintain that death penalty will not be able to deter 
effectively the other sexual offenders because these crimes are 
committed in the fury of lust and to extinguish a life only for a crime 
committed in fury can never be held just, fair and reasonable. Some of 
the members of Rajya Sabha are also of the view that capital punishment 
to rapists would not serve as a greater deterrent. 
(ii) Secondly, since there are no set guidelines laid down by the legislature 
or the judiciary with regard as to when punishment of death is to be 
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invoked. The Supreme Court had simply said that it is "to be used 
sparingly. If the proposed Bill is indeed passed. Then how it is to be 
determined whether a particular rape case is a fit one for the punishment 
of death, while another cases is deserving only of a lower punishment? 
Any attempt of categorizing such crimes would lead to injustice. This 
would seem to leave only the choice of a mandatory sentence of death to 
a rapist, which in turn may be challenged as violative of the Right to 
life. 
(iii) Thirdly, death penalty is such penalty in which there is no chance of 
reformation. That's why it would be the highest cost to be paid by the 
accused for his guilt. 
(iv) Fourthly, Capital punishment is imjustified on the basis of retribution. 
Justice, it is often insisted, requires death penalty as the suitable 
retribution for heinous crimes only. It could be defended on retributive 
grounds only for the crime of murder and not for any crime such as rape. 
(v) According to Rani Jeth Malani, Advocate, Supreme Court, 'Rapist 
should not be given the death sentence. According to theories related to 
sentencing of criminals, you don't want to exterminate the victimizer. It 
is the cause of crime and psychology of the rapist that have to be dealt 
with, and not the victimizer himself, whose examination would not solve 
the problem to stop brutalities on women, we have to reform rapist and 
adopt suitable measures to generate ethos and empathy.' 
(vi) 'Vir Sanghvi had observed that there are two problems with the death 
penalty for rape approach. The first is that it doesn't seem to work and 
the second is that by demanding that we hang or castrate all rapistS, we 
are focusing on the least worrying part of the problem. The problem 
with the death penalty is that it actually decreases the chance of 
conviction.^ 
Vir Sanghvi. "The Death for rape Dilemma'\ Hindustan Times. December I. 2002. 
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The evidence from all over the world has shown that when judges are 
about to take the extreme step of ending a man's life, they are nearly 
always assaulted by doubts and look for reasons to acquit'. 
"There are two other problems. There is no evidence that the death 
penalty while it does satisfy society's thirst for revenge actually works 
as deterrent to potential criminals. So even if we hang all rapists, 
women would still be at risk. Moreover in all rape trials, it is the victim 
who identifigaJiie rapist. If a rapist knows that his crime carries the 
death penalty than he will simply kill the victim after raping her to make 
sure that shVcSh never testify against him. Even if he is caught and 
charged with murder, what's the worst that can happen: he'll get the 
death penalty, which he would have got for rape in any case. Therefore 
hanging does not provide the solution,"^ 
(vii) The death sentence carmot solve the traumas of a rape victim and in no 
way can it stop or reduce the crime of sexual assault or rape. The death 
penalty is a violation of human rights. However, if rapists are sentenced 
to rigourous imprisormient, it might discourage others from committing 
this crime. Rape is definitely a heinous crime but death sentence should 
not be given for the criminals. Rather the rapist should be given a 
chance to reform apart from imdergoing rigorous sentence. What we 
need is an honest and effective implementation of our existing laws 
accompanied by speedy trial. Efforts should be made to include moral 
values and respect for women. 
(viii) A death sentence to the rapist means a death sentence for the victim 
also, because of his fear of being identified later and puttmg to death, in 
such circumstances, the rapist would tend to eliminate the evidence by 
killing the victim. If he commits death of the victim the case becomes 
be fit one for "rarest of rare" and in such situation it will take long time 
and then mercy petition will pour in and conviction rate will surely 
decrease. 
Ibid. 
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(ix) It is submitted that the proposed mandatory death penalty is least going 
to serve the purpose in its true perspective. Undoubtedly, the rates of 
murders of the victims would surely increase at the hands of the 
perpetrators of the heinous crime in order to save themselves from 
identification by the victims. More over, we are already having 
maximum punishment for the rapists, i.e., the life imprisonment. 
Therefore, in its presence, the death sentence would seem to have little 
impact. Further the existing principle that death penalty must be 
awarded in the rarest of rare cases" will ensure that a distinction is to be 
made first amongst the offence of rape to identify the 'rarest of rare' 
amongst them."* 
Thus, we may conclude that death sentence leaves no room or 
opportunity for a rapist to reform himself. Thus, death penalty for a rapist 
seems to be an unviable form of crime control. Thus, the opponents of the 
proposed bill are of the view that the Government should rather evolve long 
term measures which address the problem of rape from a social and ethical 
angle, educational, rather than purely a penal point of view. 
[B] ARGUMENTS IN FAVOUR OF DEATH PENALTY 
The supporter of death penalty in rape cases have their own arguments. 
Rape is an atrocious act. It is an act of inhumanity and is a criminal offence. A 
rape is committed not only with simple intention but with malicious intention. 
It makes the life of the victim worst than hell as the victim has to live with the 
horrible traumas throughout her life. Thus, the rapist has no right to live freely 
after committing such a heinous and outrageous offence. The rapist convicted 
should be given only death sentence, as only giving them a few months of 
imprisonment or fine won't deter them for committing the offence again, this is 
not proper justice to the victim as it would be a meager punishment for their 
horrible crimes. Death penalty for the perpetrators would be the best justice 
awarded to the victims who pass through the horrible traumas which linger on 
Dr. Mohd. Ashraf, "Rape an Inhuman and Horrendous act". Aligarh Law Journal. A.M.U.. pp 
125-126. 
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their minds forever after the assault. The incidence leaves a deep scar in their 
minds which can never be wiped out in the whole life span of the victims. 
Rapists outraging the modesty of a woman leave a permanent scar on 
the entire psychology of the victim. It is a brutal assault on the dignity of that 
person. Unfortunately, the accused often goes Scot free for one reason or the 
other. Rape is the most atrocious crime and rapists should be given the death 
penalty. 
(i) The advocates of the proposed Bill maintain that death penalty is 
defmitely more deterrent. Life naturally is dearest to all and no one 
wants to lose it. The fear of death has always been deterrent and will 
remain so. Hasn't the fear of getting HIV -positive deterred many from 
going for free sex and when merely the fear of a disease has deterrent 
effect then why not the fear of death? Isn't it strange to say that death 
sentence has no deterrent value under such circumstances? 
(ii) Secondly, to say that the rapes are committed in fury of lust is not 
always true. Consider the cases of gang-rapes in which girls are 
kidnapped in a well plarmed and concerted manner, carried to a pre-
settled and lonely place and beastly raped for hours (sometimes for 
many days too); the perpetrators threaten to kill not only the girl but 
even the whole family and sometimes killings do take place. Is it only a 
fury of lust? Isn't it a heinous crime? Can it be curbed only by the award 
of liberal punishment? Thus the most important question which 
emerges in once mind is that can a woman at night, walk on road free 
and without fear? Not even a single day passes without the news being 
reported relating to rapes, molestations, eve teasing etc. 
(iii) Thirdly, the opponents often say that death penalty is appropriate only in 
very heinous crimes. When rapes are committed on children of four, 
five or seven years of age and are sometimes killed, then whether these 
rapes are not heinous? Is it lust only? Can a girl child of 4 or five years 
arouse the sexual feelings of a boy of 20 years? 
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(iv) Fourthly, ours is a male - dominated society but when those who are the 
protectors and the guardians (such as family members, police etc) of law 
commit rapes on their children or close relatives; don't they deserve a 
harsher punishment? Can we tolerate a society where a daughter is not 
safe with her father, brother or uncle even in her own home? 
Thus, keeping in view all the above mentioned propositions and 
realising the gravity of rapidly increasing sexual offences (like gang-rapes, 
child rapes, strangulation of the victims or killing of any other relatives etc.) it 
would not be improper to submit that the award of capital punishment would 
lie a viable punishment for such inhuman and heinous perpetrators of crime. 
[C] JUSTICE MALIMATH COMMITTEE'S REPORT: A Critique 
(i) Justice Malimath Committee has out rightly rejected death sentence for 
rapists and the Committee is not in favour of imposing death penalty for 
the offence of rape because in its opinion, the rapists may kill the victim. 
Instead, the Committee recommended sentence of imprisonment for life 
without commutation or remission. 
(ii) As instances of non-penal penetration are on the increase and they do 
not fall in the defmition under the offence of rape under Section 375 of 
the IPC, the Committee felt that such non-penal penetration should be 
made an offence prescribing a heavier punishment. 
(iii) The Committee however felt that investigation and trial of rape cases 
should be done most expeditiously and with a high degree of sensitivity. 
The Committee therefore, made the following recommendations :-
(iv) Forcible penetration, penile/oral, penile/anal, object or finger/vaginal 
and object or finger/anal should be made a separate offence under the 
IPC prescribing appropriate punishment on the lines of Section 376 of 
the IPC. 
(v) The Committee was not in favour of prescribing death penalty for the 
offence of rape. Instead the Committee recommended sentence of 
imprisonment for life without commutation or remission. 
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(vi) A suitable provision should be made requiring the officer for 
investigation to complete investigation of cases of rape and other sexual 
offences on priority basis and requiring the court to dispose of such 
cases expeditiously within a period of four months, 
(vii) Specialized training should be imparted to the Magistrates in regard to 
trial of cases of rape and other sexual offences to instill in them 
sensitivity to the feelings, image, dignity and reputation etc. of the 
victim, 
(viii) Provision should be made in the Penal Code permitting filing of FIRs in 
respect of offences under Section 376, 376A, 376B, 376C, 376D and 
377 of IPC within a reasonable time. 
Thus, after taking into consideration the various arguments in favour and 
against the death penalty to the rapist, It can be safely concluded in general that 
in all cases of rape, death penalty is not the viable solution except those 
instances of serious gravity like gang-rapes and child-rapes. We are reflecting 
the vwong part of the problem (i.e. punishment) to some extent. We should be 
more worried about how we handle the rape cases in the country. If we award 
the death penalty to the rapist, the victim may be killed and the case would be 
fit one for "rarest of rare" and to judge the case as the 'rarest of rare' would 
take a long time. Mercy petition would pour in and conviction rate would 
surely decrease subsequently. Moreover the death penalty is also essential in 
such cases to do justice against the crime and to create deterrence in the like 
minded people apart from instilling confidence in the public at large. 
* * * * * 
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RATIONALITY OF DEATH PENALTY 
The term punishment has no where been defined in the Indian Penal Code. 
However, according to the Concise Oxford Dictionary it means "to make an 
offender suffer for his offence". The punishment is inflicted on the alleged 
offender in order to teach him a lesson so that he may not commit the crime again. 
Besides this, the second aim of the punishment is to open the eyes of the would be 
criminals who plan to indulge themselves in criminal activities. The infliction of 
the punishment also serves as an ointment on the wounded feelings of the society 
because whenever a crime is committed, it is not only the victim who suffers on 
that score, but the conscience of the entire society and the nation at large is shaken 
to its very foundation and often there is a hue and cry that the offender should be 
brought to book. It is at the Stage that the state applies a soothing balm on the 
wounds of the society by punishing the offender.' 
Death as a mode of sentence is different from the killing which rested on 
the instinct of primitive man. Death Penalty is the infliction of highest and extreme 
penalty. The punishment is supreme because if affects the very existence of human 
life. In the form of a legalized and justifiable homicide, the capital punishment 
seems to have originated with the concept of an orderly society only to deal with 
such extreme cases of disorderly depredation of anti-social elements with the 
social needs and exigencies. 
Capital punishment has been justified from the earliest times, with 
reference to retributive and deterrent concepts - "An eye for an eye, and a tooth for 
a tooth", a sort of vengeance which has been attributed to man from the early days 
when society had not developed into a body of responsible citizens. 
Capital punishment for murder and other serious offences may be said to 
have come into existence with the emergence of modem State and its growing 
Mohd. Shamim, Capital Punishment, 1989 (May), 95 Cr.L.J., pp. 52-53. 
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for national survival or even 
such extreme circumstances. 
Some say that there are some offences for which the death penalty is 
appropriate. Others argue that for the State, to take the life of any of its citizens, 
even of those who have been convicted of the worst offences against their fellow 
citizens and against society (such as rape, kidnapping, treason and murder), is 
uncivilized and unjusticiable. 
Death sentence is sought to be justified mainly on two theoretical 
assumptions, namely 'retribution' and 'deterrence'. The former conceives 
punishment as an end in itself while the latter emphasizes the utilitarian purpose. It 
D.C. Pande, "Capital Punishment". 
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is intended here to examine the 'retributive and deterrent aspects of capital 
punishment. 
(B) DEATH PENALTY JUSTIFIED ON THE GROUND OF 
RETRIBUTION 
Retribution in punishment is an expression of society's displeasure against 
the offender's criminal act. According to Lord Denning, punishment is "emphatic 
denunciation" of a crime by the society. Retribution is essentially based on the 
idea of vengeance. According to Edvin Ropper, ''Vengeance is part of the nature 
ofa man and the instinct of revenge which every man possesses^' .^ 
Whenever a crime is committed against any person, the first instinct of the 
victim is to take revenge and sometimes the crime is so heinous and ghastly that 
this feeling no more remains confined to the victim alone, but its tentacles spread 
to every nook and comer of the society, as a corollary, there is an upsurge for 
revenge. Public demonstration and large hue & cry against alleged culprits in 
Anjana Mishra rape case in Orissa or rape and brutal molestation of nuns in 
Gujrat, are the glaring examples of manifestation of public revolt and demand 
for capital punishment for them. Can any organ of the Government entrusted 
with the task of administrating justice afford to ignore it? The answer is an 
emphatic no. If it does so, I feel it fails in its primary duty which is to cater to 
those instincts; as the feelings of vengeance have primitive unconscious roots. 
Arthers Koestler once remarked: "The desire for vengeance had deep 
unconscious roots and is raised when we feel deep indignation or revulsion ... 
whether the reasoning mind approves it or not ..."'* 
The above view was again endorsed by Lord Denning before the Royal 
Commission: "The punishment inflicted for grave crimes should adequately reflect 
the revulsion felt by the great majority of citizens for them. There are some 
Cr.L.J., April 2000, p. 56. 
Ibid 
59 
Chapter-V = s s =s=^ss= 
murders which in the present state of public opinion demand the most emphatic 
denunciation of all, namely the death penalty". 
Retributive Aspects in Capital Punishment 
Basically capital punishment probably survives because many believe 
strongly that it possesses a certain moral fitness, that it is the only just penalty for 
murder especially when murder is particularly brutal. In such cases it is 
maintained that simple justice demands a life for life. It is claimed that murderer 
has forfeited the right to live. The law of retaliation is pressed into action to 
support a publicly regulated substitute for private vengeance. 
In his opinion for the majority on Gregg v. Georgia^ upholding the death 
penalty as constitutionally permissible. Justice Stewart observed that capital 
punishment "« an expression of society's moral outrage at particularly offensive 
conduct... It is essential in an ordered society that asks its citizens to rely on legal 
processes rather than self-help to vindicate their wrongs". Without orderly means 
of imposing penalties upon offenders, proportionate to what the aggrieved parties 
feel is deserved, society runs the risk of anarchy and lynch law.^ Lord Justice 
Denning told the British Royal Commission on capital punishment, "some crimes 
are so outrageous that society insists on adequate punishment, because the wrong 
doers deserve it, irrespective of whether it is deterrent or not." 
The theory of retribution emphasis retention of death penalty for heinous 
crimes on three counts viz. (I) vengeance (ii) punitive and (iii) reprobation.' 
It's value as a motive of death penalty is well explained by a New York 
Psychologist in the following words: 
"The motives for the death penalty may indeed include vengeance. Legal 
vengeance solidifies social solidarity against law - breakers and probably is 
5 428 U.S. 153 (1976). 
Burton M. Leiser, Liberty, Justice and Morals, ir"* ed., p. 245. 
S.K. Kumbhaj, Death Penalty: Indian Penological Retrospect, p. 311. 
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the only alternative to the disruptive private revenge of those who feel 
harmed."^ 
Thus, Retribution was, is and will continue to be the most important aspect 
of the criminal administration of Justice. In fact there can't be any administration 
of justice, if we become oblivious of this aspect of the theory of punishment. To 
ignore it is tantamount of ignoring the basic nature of man. 
(C) DEATH PENALTY JUSTIFIED ON THE GROUND OF 
DETERRENCE 
Deterrence is the foremost principal policy which every penal system 
advocates. It is applied on the offenders in order to deter people from committing 
crimes. It underlines the principle that inducement to promote one's selfish 
interests is at the bottom of every criminal act and by providing adequate penalty 
and exemplary punishment, it seeks to create a sort of fear in the minds of others 
and thus, serves to deter them from committing criminal acts. The harshness of 
penal discipline is a terror and warning to the offender himself and others as well. 
According to Bentham, "we consider that an unpunished crime leaves the 
path open not only to the same delinquent, but also to those who may have the 
same motives and opportunities for entering upon it. We thus perceive that the 
punishment inflicted on the individual becomes a source of security to all." 
Punishment, as deterrent, in general seeks to control fiiture events in "three 
ways". It seeks -
(a) to stop the offender from offending again (particular deterrence). 
(b) to deter other potential offenders (general deterrence), and 
(c) to protect the society from the persistent offenders (protection). 
It is astounding that people can seriously argue that the fear of death is 
never sufficient to deter would be murderers or kidnappers. Everyone has 
experienced the temptation to commit some offence or other, and everyone has to 
some time overcome that temptation. Although many factors enter into that 
Dr. E.V.D. Heag, The Voice (USA), June 4, 1979. 
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decision, one of the crucial ones is frequently the fear of some penalty. The 
harsher the penalty is, the greater is the fear and the more effective its deterrent 
effect would be. The fear of death has been powerful enough to dissuade 
thousands of persons from flying. It has helped to deter thousands more (though 
not everyone) from smoking, despite the pleasure they derive from tobacco. The 
fear of cancer or heart attacks has deterred millions of persons from eating sweets 
and fear of getting HIV-positive, which till date is uncurable, deters many to go 
for sex. So if people act on the long term fear of death, when death is only a 
remote possibility. Why is it unreasonable to suppose that some of them might be 
impelled to take appropriate precautions against the possibility of being executed -
one of which might be refraining from committing capital crimes? Thus if even 
one out of a hundred murderers could be deterred by the execution of those who 
are guilty of murder, not only the potential victims would be saved, but also the 
potential murderers. If 1% of the homicides committed in the U.S. in 1975 could 
have deterred, 205 people would have been spared,' such figures can't be ignored. 
Moreover, there are certain major crimes which cannot possibly be deterred 
by any other penalty. The revolutionary who contemplates blowing up a school 
bus as a means of terrorizing the population is not likely to be deterred by the 
threat of life imprisonment, for he believes that even if he is caught, he will be 
released and be given a hero's welcome by his fellow revolutionaries when the 
revolution succeeds. 
The same must be true of criminals who are already serving life sentences 
in prison. The threat of yet another lengthy sentence is meaningless and can 
therefore, have no effect at all upon them. Thus, if anything at all will deter such 
men from the crimes they are contemplating it is nothing less than the death 
penalty. 
According to Islamic law, too, the punishment should be deterrent. An 
accused, once found guilty should be punished at a public place in order to open 
Burton M. Leiser, Liberty, Justice and Morals, 11"'' ed., p. 242. 
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the eyes of a potential criminal. Islam has prescribed death penalty for a 
premeditated murder. This point is illustrated through verse 179 Sura II from the 
Holy Quran. "(9« wise person there is safety for your lives in death penalty and 
we hope that you would never violate it and would always abide by this law of 
tranquillity." 
The Deterrent Effect of Capital Punishment: An Analysis 
The question whether the death penalty has really and truly a deterrent 
effect is an important issue which has received careful attention over the last fifty 
years in several countries.-'" 
Here are some opinions of various legal experts regarding the deterrent 
effect of capital punishment: 
(i) Sri James Stephen, the great jurist who was associated with the drafting of 
Indian Penal Code also was strong exponent of the view that capital 
punishment has great value as deterrent for murder and other serious 
offences, 
(ii) In Furman v. Georgia, J. Stewart took the view that death penalty serves a 
deterrent as well as retributive purpose, 
(iii) The eminent social scientist Prof. Ehrlich is also of the opinion that death 
sentence has made intensive deterrent effect on progressive society. The 
American Economic Review in June 1975 includes a specific test for 
presence of deterrent effect of capital punishment, 
(iv) J.J. Maclean, a parliamentarian of Canadian House of Commons in the 
March-April debates 1966 emphasized the deterrent effect of capital 
punishment, 
(v) The British Royal Commission after making an exhaustive smdy of issue of 
capital punishment & its deterrent value in its report (1949-53) has 
concluded that 'Prima facie the penalty of death is likely to have a stringent 
'" R.P. Updhaya, Death Penalty in India, CIL Q(J), 1992, p. 48. 
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effect as deterrent to normal human beings than any other form of 
punishment. 
(vi) Why a man is so much afraid of capital punishment & why it should act as 
deterrent can be best described in the words of 'Dostoyexsky' a famous 
Russian Novelist. He has put the following words in the mouth of one of 
his characters in his illustrious novel 'IDIOT while describing the horrors 
of death penalty. "Yes perhaps the main and the most racking pain comes 
not from your wounds but from the certain knowledge that in an hour, then 
in 10 minutes, then in half a minute and then right away at this very instant, 
your soul will leave your body and you will no longer be man and this is for 
certain and the main thing is that it is for certain... Lead a soldier to the 
battlefield, place him opposite the very cannon and fire at him and he will 
still feel hope, but read out the inescapable sentence of death to that very 
soldier and he will go out of his mind and bursts into tears...." 
The most reasonable conclusion is that we can hardly find a man who is not 
afraid of death. A person will go to any extent to save his life and that of his 
family members. It is because life is the most precious thing. It is, thus, natural 
that death penalty acts as a great deterrent for potential criminals. If we keep all 
the objects aside, even then the deterrent object, would, by itself, furnish a rational 
basis for its retention. 
(D) SOCIOLOGICAL JUSHFICATION 
Apart from the theories of punishment the Supreme Court has emerged 
with the principle of'Social Necessity' in justifying imposition of death sentence. 
"A sentence or pattern of sentence which fails to take due account of the gravity of 
the offence can seriously undermine the respect for law". It is rightly said, "// is 
the duty of the court to impose a proper punishment depending upon the degree of 
criminality and desirability to impose such punishment as a measure of social 
necessity is a means of deterring other potential offenders ". 
" Cr.L.J. April 2000, p. 56. 
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"Failure to impose a death sentence in such grave cases where it is a crime 
against the society - particularly in cases of murders committed with extreme 
brutality - will bring to naught the sentence of death provided by sec. 302 IPC."'" 
Perhaps it was this line of reasoning which prompted the court to suggest 
that "the survival of an orderly society demands the extinction of lives of persons 
like Birla and Ranga who are a menace to social order and security."'^ 
The credibility of the judicial process and public belief in the efficacy of the 
judicial system springs into sight as a further justification "... Faced with such 
evidence and such acts to give the lesser punishment, therefore, would be to render 
the judicial system of this country, suspect. The common man will lose faith in the 
courts. In such cases, he understands and appreciates the language of deterrence 
more than the reformative jargon."''' 
The court should approach the question of sentence "from a broader 
sociological point of view" in which "not merely the accused but the whole 
society has a stake."'^ 
Thus, "Any leniency shown in the matter of sentence", the court threatened 
"would not only be misplaced but will certainly give rise to foster a feeling of 
private revenge among the people leading to destabilization of the society."'^ 
Moreover, it has been observed that in countries where the punishment is 
severe, deterrent & capital punishment is in operation, crime ratio is lower in 
comparison to the countries where it is not so. William Rogers, an American 
Minister of Foreign Affairs while visiting Saudi Arabia admitted that he had such 
a feeling of security over there, which he had not felt anywhere and there was no 
need of any guard (vide conference of jurists at Riyad on 23.03.1972).'^ 
InEarabhadrppa v. State ofKarnataka, (1983) 2 SCC 330. 
Kuljeet Singh Ranga v. Union of India, (1981), 3 SCC 324. 
Mahesh v. State of M.P., (1984) 3 SCC 300. 
Muniappan v. State of Tamil Nadu, The Lawyers, Sept. (1991) p 7 
(1983) 3 SCC 354. 
Cr.L.J. April 2000, p. 59. 
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According to the report of Amnesty International (1979) only 18 states 
have so far done away with capital punishment. It implies thereby that most of the 
states have retained it on account of its efficacy. So why we cannot? And why we 
should not? This happens to be the moot issue. 
RETENTIONISTS 
(Countries and territories which retain and use 
Afghanistan 
Armania 
Austria 
Australia 
Angola 
Antigoa 
Bahamas 
Bangladesh 
Barbados 
Botswana 
Bulgaria 
Burundi 
Cameron 
Central African 
Republic 
Chad 
ordinary crimes)* 
Ethiopia 
Gabon 
Gambia 
Ghana 
Grenada 
Guatemala 
Guinea 
Guinea-Bissau 
Guyana 
India 
Indonesia 
Iran 
Iraq 
Jamaica 
Japan 
China (People's Republic) 
Cango 
Cuba 
Dominica 
Egypt 
Equatorial Guinea 
Korea, N 
Korea, S 
Kuwait 
Laos 
Lebanon 
Lesotho 
Liberia 
Libya 
Malawi 
Malaysia 
Mali 
Mauritania 
Mauritius 
Mangolia 
Moroccoa 
Myanmar 
Nigeria 
Oman 
Pakistan 
Poland 
Qatar 
Jordan 
' the death penalty for 
Sudan 
Suriname 
Switzerland 
Syria 
Taiwan (Republic of 
China) 
Tanzania 
Thailand 
Tonga 
Trinidad and Tobago 
Tunisia 
Turkey 
Uganda 
USSR 
UAE 
USA 
Rwanda Vietnam 
Saint Christopher Yeman 
& Nevis 
Saint Lucia 
Saint Vincent 
& Grenadines 
Saudi Arabia 
Singapore 
Somalia 
Yugoslavia 
Zaire 
Zambia 
Zimbabwe 
South Africa 
Courtesy. Amnesty International 
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PLIGHT OF RAPE VICTIMS VERSUS JUDICIAL 
APPROACH: AN ANALYSIS 
THE ORDEAL OF RAPE VICTIMS: AN OVERVIEW 
A rapist violates the victim's privacy and personal integrity, and causes 
physical and psychological harm. Rape is a physical assault on the woman and is 
destructive of her whole personality. A murderer destroys the physical body of the 
victim, but a rapist degrades the very soul of the helpless victim. Rape is horrible 
experience which shakes the lives of the victims. For many its effect is a long term 
one, impairing the capacity for personal relationship, altering their behaviour and 
values, and generating endless fear. 
The victim who reports a rape suffers at each stage i.e. after reporting to 
the Police, during investigation and trial. The witness of the victim also suffers 
harassment, humiliation, financial loss, loss of time resulting mental pain and 
suffering to the victim and her witness. The criminal justice system does not take 
into account all these factors. It is satisfied with the process of apprehending, trial 
and punishment of the offender only. The system does not adequately compensate 
the victim of rape for the irreparable pain, suffering, loss of earning etc. In the end, 
even if the offender is punished, the victim does not gain substantially. Psychiatry 
and the helping professions have nothing to offer to the rape victim. There is no 
scheme to rehabilitate and treat the victims. 
An unsympathetic legal system is another stumbling block in the way of a 
victim seeking justice. Such cases turn into a script for the court room drama 
where the victim is asked for the intimate details of the act. Thus, it becomes a 
source of sadistic pleasure for the media, police and the masses too. She was 
interrogated and asked obscence questions about sexual assault on different 
occasions in the presence of the culprit. Ultimately the case was closed down due 
to lack of substantial evidence. How does our law expect that a girl of eight will 
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Almost every man who commits a rape does so with a sense of knowing we 
probably get away with it. Going through the legal provisions rapists would end 
up spending seven years in jail. The reality, however, is quite different and over 
80 percent of all reported rapists walk free. 
In MohammedHabib's case^ a seven years old girl was raped. There were 
bite marks on her body. Witnesses were deposing in her favour. But High Court 
Bench ruled that since the offender had no marks of injury on his panis, there was 
no resistance and therefore no rape is committed. Habib walked free. 
The first step in a long drawn legal journey towards justice begins with the 
reporting of the crime. Unlike other criminal acts, rape very often goes 
unreported. Rape survivors are either too traumatised or too stigmatised. There is 
another factor: 84 per cent rapists are known to their victims, according to the 
National Crime Records Bureau. When they are relatives as fathers or uncles or 
brothers or families tend to hush up the matter, says Prabha Nagaraja of TARSHI 
(Talking About Reproductive and Sexual Health Issues). 
Assuming a survivor does cross the first hurdle, next comes the messy 
business of police investigation. "In government hospitals there is no privacy. 
Doctors sometimes lack sensitivity and aren't geared towards counselling. Most 
victims find the experience extremely traumatic," says Leena Menghaney, who 
has been working on the legal aspects of rape. 
There is another hurdle to cross. Judges, especially in lower courts, are not 
exactly known for their sensitivity. In the landmark Bhanwari Devi case, the 
judge concluded that Bhanwari Devi was a Dalit and so her rapists an upper caste 
men could not have possibly raped her. 
Equally amazing was the Gyatri rape case where a social activist was raped 
by a district collector while in police custody. Oh, said the judge, an educated IAS 
officer could not have committed rape! 
See Hindustan Times, October 17, 2003. 
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Judges would also allow rapists to present 'character evidence' of their 
victims. 
"The accused would attack the moral character of the woman," says Indira 
Jaising of the Lawyer's Collective. "It would be the woman on trial rather than 
the offender." 
Thus, 'loose' women cannot hope to get justice. Equality, if the accused 
has an impressive resume, he can be quite confident of finding himself off the 
hook.^ 
JUDICIAL PRONOUNCEMENTS TOWARDS THE OFFENCE OF RAPE: 
AN OVERVIEW 
When we talk about the judicial attitude regarding rape cases we find that 
only a few rapists are actually punished in India. Most of the rapists go 
unpunished due to the lack of evidence and delay in decisions. Most of the rapists 
are left to commit rape again in the society. Owing to our ailing judicial system. 
Fortunately the Supreme Court has awarded death penalty only in Jumman 
Khan v. State ofU.P.,^ In this case Jumman Khan raped a six years old girl and 
after that she was ghastly murdered by him.^ 
In Mohd. Chaman v. Delhi, (2000) the rapist raped one and half year old 
child, as a resuh of which she died. The District and High Court gave death 
penalty to the offender, but the Supreme Court turned death sentence into life 
imprisonment and opined as follows: 
This is not the case of the "rarest of rare" and the appellant is not a 
dangerous criminal. If we don't give death penalty, he will not create danger to the 
society so, the death penalty of appellant was converted into life imprisonment. 
Thus, our judiciary appears to be not in favour of awarding death sentence to the 
rapists, because of certain reasons. According to the court the death sentence 
could be given in such situation where the death of the victim takes place under 
^ Ibid. 
* 1999 Cr.L.J. 439; 1983 (S.C.) 
* The Political and Law Times, January 2003, pp. 1-2. 
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The Courts are surely over burdened with cases which drag on for years, 
coupled with lax investigations, leading to more acquittals than convictions in rape 
cases. In the year 2003 itself, there have been 362 accquittals in rape cases as 
compared to last year's 344. Social pressures and financial constraints often force 
women to stay out of courts and the trauma that comes with it. And since in 90 
per cent of cases, the victim is known to the rapist, the pressures are that much 
higher. "In most cases, the families of victims agree for out-of-court settlements 
because they can't afford lengthy legal procedures," said a lawyer. Not to mention 
the countless trips to courts to record statements, cross examination and so on.^  
In April 1995, Md. Chaman raped his three-year-old neighbour in Gandhi 
Nagar. The baby was rushed to hospital, but she died. The session's court in 1998 
gave Chaman death penalty. He appealed in the High Court, which upheld the 
session court's judgement in 1999. In December 2000, the Supreme Court upheld 
the High Court ruling.^ 
In June 2001, a girl of Ambedkar Nagar alleged that Ram Prabhu had raped 
her. The girl knew the rapist. But during her court testimony, she turned hostile 
and refused to identify her rapist. The sessions court held that the girl was acting 
under fear or had been bribed into lying and convicted the accused on April 18 this 
year.'^ 
Rajkumar had been making advances to his sister-in-law for a long time. In 
August 1997, he raped her at knifepoint. Seven years after the rape, the sessions 
court in September this year sentenced Rajkumar to six years imprisonment." 
In March 1992, a man was charged with raping his minor daughter at home. 
The sessions court framed charges of rape against him. But he was let off by the 
court, saying there was no sufficient ground to convict him. On 31 July, 1996, the 
' /bid 
See, Hindustan Times, October 17, 2003. 
' Ibid. 
'" Ibid 
" Ibid 
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Supreme Court upheld the sessions court ruling, saying it would be unfair to 
subject the child to a volley of questions and cause further mental trauma.'^ 
In December 2002, a woman from Dwarka alleged that she was raped by a 
man and later by his friend. She alleged that the two had threatened to kill her if 
she reported the matter. Additional Session Judge acquitted both the accused in 
July 2003 because the victim refused to give any statement against the main 
accused. Later, the victim married one of the accused.'^ 
In May 2000, Mithilesh allegedly was raped by his neighbour at her home. 
When the case came up for hearing, the girl told the court that she had sex with 
Mithilesh of her own will. The sessions court acquitted him.''* 
In Swati Lodha v. State of RajasthanJ^ Swati Lodha was allegedly raped 
by Raj Kumar. When she threatened to make this incident known to her parents 
Raj Kumar assured to marry her but did not do so later on. At times Raj Kumar 
also told Swati that he was an M.L.A. and thus an influential person. When Raj 
Kumar married another girl, Swati filed a criminal complaint against Raj Kumar 
for offence under section 376 I.P.C. Later on she gave birth to a male child. 
There was no medical examination of Swati after the alleged rape and ravishment 
to show forcible sexual intercourse or any other injury on her body to show 
resistance on her part to show rupture of her hymen. She contended the blood 
sample of Raj Kumar be taken and tested and compared with the blood of baby 
bom so as to establish that the sexual intercourse was committed by Raj Kumar 
with her, the product of which was the child. 
It was held that taking of blood from the veins of accused does not amount 
to compelling the accused person to witness against himself. Hence there is no 
violation of Article 20(3) of the Constitution. Giving of blood does not amount to 
importing of knowledge by the accused. A blood cannot be conceal or change its 
See, Hindustan Times, October 17, 2003. 
'^  See, Hindustan Times, October 18,2003. 
" 1991 Cri. L.J. 939 (Rajasthan). 
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intrinsic character. A blood sample by itself is not testimony at all being wholly 
innocuous. It is only material for comparison, in order to lend assurance to the 
court that an inference based on other pieces of evidence is relevant. 
In State oiHaryana v. Prem Chand}^ is a review petition was filed by the 
State of Haryana against the judgment of the Supreme Court in Prem Chand v. 
State of Haryana}^ 
In Prem Chand v. State of Haryana (1989) the Supreme Court had held 
that keeping in view the peculiar facts and circumstances of case coupled with 
condition of girl not calling of minimum sentence often years' R.I. as prescribed 
by section 376(2) the sub-minimum sentence provided by proviso would meet the 
ends of justice. 
Explaining the meaning of the word 'conduct' as used in Prem Chand v. 
State of Haryana (1989) the Supreme Court made it clear that the factors like the 
character or reputation of the victim of rape are wholly alien to the very scope and 
object of section 376 of I.P.C. It was held in the review petition (1990) that the 
Supreme Court in 1989 case had not expressed any view that character, reputation 
or status of a raped victim is a relevant factor for consideration by the Court while 
awarding the sentence to rapist. It was further held that the Supreme Court in 
1989 case had used the expression in the lexigraphical meaning for the limited 
purpose of showing as to how the victim had behaved or conducted herself in not 
telling anyone for about 5 days about the sexual assault perpetrated on her. 
In State ofRajasthan v. Om Prakash,^^ the prosecutrix aged about 8 years 
was alleged to be raped at 9 a.m. The F.I.R. was registered at about 11.30 a.m. 
next day, no independent witness other than family members were examined by 
prosecution. It was held that when such an act is done, the natural tendency is not 
to talk about it to others but, to an extent possible, hide it. There was nothing 
unnatural for other villagers not visiting the house of parents of victim. 
'* 1990 Cri. L.J. 454 (S.C). 
" 1989 Cri. L.J. 1246 (S.C). 
" 2002 Cri. L.J. 2951 (S.C.) 
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It was held that the assumption that in natural course of events if rape had 
been conunitted, the young child girl and her mother would have shouted so as to 
collect others and they would have visited her house, would not be proper. The 
prosecutrix was unconscious. There was no question of prosecutrix shouting as 
assumed by the High Court. The aspect of the non-examination of the persons 
other than family members of the victim could not be given undue importance 
without having regard to contextual facts. The cases involving sexual molestation 
and assault require a different approach which a court may adopt in dealing with 
normal offence under penal laws. There is nothing on record to substantiate that 
there were some disputes between the accused and father of the prosecutrix over 
exchange of some land and that is the reason for implicating the accused. No such 
suggestion was even put during cross-examination of father of prosecurix. On the 
facts, it could not be said that revenge of account of alleged dispute would be 
taken by the father of the prosecutrix by foisting on the accused a false case of 
rape involving his young daughter particularly in the setting of a village 
environment. 
It was further held that conviction of the accused could not be set aside for 
the non-examination of independent witness and the accused having played with 
the life of a child does not deserve any leniency. Sympathy sought for on ground 
that the incident took place about 13 years back and by now accused has matured 
and become 31 years of age and had already undergone nearly 3 years of undergo 
remaining part of sentence awarded by trial court. 
In State of Maharashtra v. Abdul Haflz Faroki,^^ the offence of rape was 
alleged to have been committed by eight persons and that too twice and that 
accused had pushed prosecutrix out of running train after giving kicks. In the first 
information report given by PW-1 Rukmani her version was that Kesarbai was 
taken into latrine of the compartment and therein the accused had committed rape 
on her. In her evidence before the court she changed her version and she and 
" AIR 1998 S.C. 2382. 
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Kesarbai both stated that rape was committed on her not inside the latrine but 
inside the compartment on the floor in between two berths. Further according to 
the evidenced of PW-1 after the accused had committed rape on Kesarbai they had 
pushed her giving kicks upto the door of the compartment and then had thrown her 
out of the compartment when the train was passing through Wardha railway yards 
and was only a short distance away from the station. Kesarbai has also stated that 
she was pushed out of the running train. It was held that if really 8 persons 
committed rape on Kesarbai and that too twice and pushed her out of the running 
train after giving kicks then some injuries would have been found on her person. 
But except for a small incised wound on her right hand and some minor superficial 
abrasions no other injury was found on her person. There was no evidence that 
prosecutrix raised shouts while accused were taking her forcibly to railway yard. 
Therefore there is possibility of prosecutrix going with the accused willingly and 
with ulterior motive both of them had falsely involved. 
In State of Rajasthan v. Kishanlal,^^ on the night of occurrence, the 
husbMid of proxecutrix had gone to watch Ramlila after bolting the outer doors. 
Prosecutrix was sleeping with her 5-6 months old child and her brother-in-law was 
sleeping in other room along with his wife nearly 20-25 feet away. In the night, 
the accused entered her house whom she recognized in the light of the chimney. 
He had come to have sexual intercourse with her. When the prosecutrix cried, the 
accused put a handkerchief in her mouth. When she continued to cry, the accused 
had shown her a knife and threatened her that he will stab her if she makes but did 
not give the money. The accused had sexual intercourse with her. In the mean 
time her husband came and asked her as to whether she had called the accused. 
The accused was apprehended in the house but no knife was recovered from him. 
It was held that it is surprising that the accused entered the house at night 
and though the brother-in-law of prosecutrix and his wife were sleeping only 20-
25 feet away, the prosecutrix could not raise an alarm so as to attract their 
-" 2002 Cri. L.J. 2963 (S.C.) 
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attention. It is further clear that the prosecutrix was known to the accused and that 
is why the first question asked by her was as to why he had come in the night. To 
this accused replied that he wanted to have sexual intercourse with her. The 
accused offered her Rs. 20/- and also stated that another persons will also pay her 
the same amount for having sexual intercourse. This shows that both were quite 
intimate. The other surprising feature is that, the husband of the prosecutrix who 
entered the house during incident did not straight away chase the accused. He first 
questioned his wife whether she had called the accused, forcibly raped her, the 
husband started chasing the accused and caught him. This again probabilises the 
fact that the husband also had at least some suspicion about the nefarious activities 
of his wife, otherwise it would be quite unnatural for a husband asking his wife, 
even before attempting to catch the accused, as to whether she had called the 
accused and whether the accused had sexual intercourse with her consent. All the 
more the non-seizure of the knife raises a serious suspicion about the truthfulness 
of the prosecution version that the accused had sexual intercourse with her 
consent. All the more the non-seizure of the knife raises a serious suspicion about 
the truthfulness of the prosecution version that the accused the probability of the 
accused having had sexual intercourse with the prosecutrix with her consent 
cannot be ruled out. Therefore, he was held entitled to benefit of doubt and was 
acquitted."^ ' 
In Kanhai Mishra v. Slate of Bihar,^^ the accused on 21^ July, 1995 at 
about 5 a.m. went to a co-villager Ram Sunder Jha, the informant and told his 
daughter Rita Kumari to go with him to the orchard of Shobha Kant Mishra to 
pluck flowers. Thereafter Rita went out of the house for plucking flowers 
followed by the appellant. At 6 a.m. some of the co-villagers came to the house of 
the informant, the father of the girl and intimated him that dead body of his 
daughter Rita was lying in the jute field of Prabhu Mishra whereupon he along 
-' State ofRajasthan v. Kishanlal, 2002 Cri. L.J. 2963 (S.C). 
" 2001Cr. L.J. 1259 (S.C). 
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with them and his family members went there and found his daughter lying on the 
ground and her red undergarment removed from one of her legs. It was also 
noticed that there were white spots resembling semen around her genital organ and 
black marks of scratches around both sides of her neck. The flower basket with 
flowers was found scattered there and her chappals were seen at some distance. It 
was alleged hat the appellant accused enticed Rita, committed rape upon her and 
killed her by pressing the neck. It was held that non-examination of material 
witnesses, who first informed the informant that his daughter was raped and 
murdered by accused by strangulation and her body was lying in jute field caused 
a material discrepancy and infirmities in evidence of witnesses regarding going of 
victim asnd accused towards orchard and plucking flowers there. The 
circumstances that accused and victim were last seen together in field plucking 
flowers was also not proved. The evidence that accused was seen fleeing away in 
vicinity of jute field immediately after alleged occurrence is not reliable. There 
was no credible evidence that the accused was absconding from his house and 
surrendered in court after about a month. The investigating officer also 
suppressed the fact that informer went to police station and narrated incident to 
him at police station. Therefore the proof of solitary circumstance of giving 
proposal to victim for going to orchard for plucking flowers was not sufficient to 
convict accused in view of laches on the part of prosecuting agency in conducting 
investigation and trial. The conviction and sentence awarded against appellant 
were, therefore, set aside. 
In Shiv Lai v. State ofHimachal Pradesh,^" the accused was punished with 
rigorous punishment of seven years with fine. The accused was the son of the real 
sister of the prosecutrix. In view of Poius relationship between them, sentence of 
R.I. was enhanced from 5 to 7 years plus fine. 
-^  CrL Appeal No. 601 of 2001, date U.3.2003. 
A 4^^s 
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In Maroti Wankhede v. State of Maharashtra,^^ needs another attention. 
The fact of the case were that the accused was alleged to have taken prosecutrix 
under threat and committed rape on her. No contradictions and omissions in 
evidence of prosecutrix and her evidence of proxicutrix stands completely 
corroborated by medical evidence. Evidence shows that prosecutrix tried her best 
to prevent the accused from committing the sexual intercourse with her. Not a case 
where the prosecutrix said to be a consenting party to the act of sexual intercourse. 
Further the court said that birth certificate issued by Sarpanch of Gram Panchayat 
wherein the date of birth of the prosecutrix is shown below 16 years being a public 
document is admissible in evidence. It could be said that prosecutrix, at the 
relevant time, was below 16 years of age so the conviction of accused was proper. 
In Dev Kishan and others v. State of Rajasthan^^ In this case Sec. 376(2) 
(g) of I.P.C, was in conflict. The case was related to gang rape. There was 
presumption as to absence of consent of victim. Oral testimony of victim that 3 
accused persons forcibly took her to forest and had sexual intercourse with her for 
whole day and 2 nights-Injuries noted by doctor on victim tallied with time of 
occurrence. According to the doctor that signs of forcible sexual assault were 
present. There were rape as evidence of corroborated by medical evidence. Court 
held that it shall presume that victim did not give consent. The accused was held 
to be guilty under sec. 376 (2) (g) of Act. 
The case ofSappu alias Sitaram v. State ofU.P.,^^ was related to Ss. 376, 
300, 201 of I.P.C, (Rape, murder and causing disappearance of evidence). In this 
case circumstantial evidence showed that accused raped and killed a minor girl 
and thereafter carried her dead body, concealed in guimy bag and threw it in Nala. 
The Court laid down that evidence of witness having last seen deceased in 
company of accused going to his house was reliable. Evidence of witness that he 
^^ 2003 Cr.L.J. 978. 
-* 2003 Raj. H C 2003 Cr.L.J. 1118. 
-' 2002 Cr.L.J. 4550:2000 All. L.J. 2165 (D.B.) 
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had seen accused moving towards the Nala with gunny beg on his back and 
recovery of dead body from Nala concealed in that very gunny bag next day and 
recovery of blood stained earth, one pair of chappal belonging to deceased and her 
wristwatch which she was going to repair from his house furnish sufficient 
circumstantial evidence. Moreover the medical evidence showed that deceased 
was subjected to rape before she was murdered. The court held that conviction of 
the accused under Ss. 302, 376 and 201 of I.P.C. was proper. 
In Shaik Mehtab v. State of Andhra Pradesh}^ the case dealt with Sec. 
378 I.P.C. The fact of the case was that prosecutrix was subjected to forcible 
sexual intercourse when she was returning home from market. Evidence of 
prosecutrix and doctor clearly showed the commission of rape on prosecutrix. 
Evidence of prosecutrix inspired confidence and was further corroborated by other 
evidence including evidence of doctor which show the commission of rape. The 
guilt of accused was established beyond all reasonable doubt. The accused was 
convicted, sentence however reduced to 3 years R.I. in view of fact that accused 
was a poor person on whom entire family is depending. 
Amit alias Ammu v. State of Maharashtra}^ 
SS. 302, 376 of I.P.C. (Rape and murder) were in conflict. Death 
sentence was given by the lower courts. As accused was convicted for committing 
offence of rape and murder of young school girl about 12 years of age. Accused 
was a young man and at the time of incident he has no record of any previous 
heinous crime. Offence committed by accused is a most heinous crime and 
deserves severe condemnation. But on cumulative facts and circumstances, cases 
do not falls in the category of "rarest of rare" the case. So higher court modified 
death penalty into life imprisonment. 
Gian Chand, the accused respondent was charged under section 376 IPC for 
having sexual intercourse with the prosecutrix, a girl of the age of 5 years and 6 
-' 2002 Cr.L.J. 1421, Andhra Pradesh. 
^^2003 Cr. L.J. 3873. 
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months, on 29.10.1991 at about 6.30p.m. at village Baru. On the trial, the learned 
session Judge found the accused guilty and sentenced him to undergo rigorous 
imprisonment for a period of 10 years and to pay a fine of Rs. 5,000 and in default 
of payment of fine to undergo rigorous imprisonment for a fiirther period of 6 
months. The amount of fine, was realized and was directed to be paid to the 
mother of the prosecutrix. The accused-respondent preferred an appeal. A 
division bench of the High Court has by judgement dated 22.12.1995 allowed the 
appeal, setting aside the conviction of the accused and directed that respondent to 
be released. Feeling aggrieved thereby the state of Himachal Pradesh filed special 
leave petition in the Supreme Court. The Supreme Court accepted the appeal, set 
aside the judgment of the High Court and the accused was sent and into the 
custody to undergo the sentence passed by the trial court.^' 
The operating part of the judgment reads under: 
Delay in lodging the FIR carmot be used as a ritualistic formula for 
doubting the prosecution case and discarding the delay in lodging the first 
information report. Delay has the effect of putting the court in its guard to search 
if any explanation has been offered, whether it is satisfactory or not. If the 
prosecution fails to explain the delay satisfactory and there is possibility of 
embellishment in prosecution version on account of such delay, the delay would 
be fatal to the prosecution. However, if the delay is explained to the satisfaction 
of the court, the delay cannot be itself be a ground for disbelieving and discarding 
the entire prosecution case. 
In India there is neither a comprehensive legislation nor a statutory scheme 
to provide compensation to rape victims either by offender or by the State. The 
State, at times, makes to the rape victim under the direction of the Supreme Court. 
ex-gratia payment which is not only adhoc and discretionary but also inadequate. 
The material section in case of rape seems to be sub-sections (3) of 357. 
Cr.P.C. This section was introduced with the passing of the new Cr.P.C. in 1973. 
-' Law Teller, September 2001, pp. 391-392. 
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The sub section empowers a court in its discretion to order the accused to pay by 
way of compensation a specified amount to the victims of the offence even if fine 
does not form a part of the sentence imposed on him. 
However, Section 357, Cr.P.C. suffers from certain weaknesses and it has 
Hmitations of its own. Thereby it does not fiilly cater to the victim's needs. The 
limitations are : 
(i) the compensation awarded under this section cannot exceed the fine 
imposed on the offender, 
(ii) the order for payment of compensation must be reasonable, the quantum of 
compensation is to be determined by taking into account the nature of the 
crime, the justness of the claim by the victim and the ability of the accused 
to pay. 
(iii) in awarding compensation, no sum in excess of the loss actually suffered by 
the complainant should be ordered to be paid, 
(iv) the loss or injury must be of such a nature to entitle a person for an action 
in civil court, 
(v) compensation is at the discrefion of the court. 
Payment of Compensation to the Rape Victims vis-a-vis tiie 
Judicial Response 
The courts in India have earlier rarely resorted to these statutory provisions 
to exercise their discretionary powers to compensate victims of crime. The trial 
courts have infact ignored these provisions and have not ufilised these during their 
sentencing process. Perhaps the main reason for this is due to the traditional 
outlook of criminal justice agencies which are totally offender-oriented, and, by 
and large, have felt satisfied as having fiilfilled their responsibility when an 
offender has been punished. Another reason could be that the recent advancement 
of victimological knowledge has not flown into the penological corridors of our 
presiding officers, despite the law having empowered them to utilise these 
provisions. However, from the year 1995 onwards, there appears to be a shift in 
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the attitude of the Supreme Court towards rape victims. The Supreme Court had 
laid down the guiding principles in Harikrishnan's Case.^^ 
"It is an important provision but courts have seldom invoked it perhaps due 
to ignorance of the object of it... This power was intended to do something to 
reassure the victim that he or she is not forgotten in the criminal justice system. It 
is a measure of responding appropriately to crime as well reconcile the victim to 
the offender. It is to some extent a constructive approach to crime. It is indeed a 
step forward in our criminal justice system. We, therefore, recommend to all 
courts to exercise this power liberally so as to meet the ends of justice in a better 
way." 
The Supreme Court in a sensational rape case had observed^', "Judges who 
bear the sword of justice should not hesitate to use that sword with utmost severity 
to the full and to the end if the gravity of the offences so demand. In this case, the 
accused Medical Officer was convicted for 7 years RI and fine of Rs. 25,000.00 
was ordered to be paid to the victim as compensation". 
In yet another rape case^^ of Nuns, both the rape victims were awarded 2.5 
Lakhs as victim compensation. The other affected Nuns who were assaulted and 
molested were also paid compensation of one Lakh each. 
The Government of Tamil Nadu has paid compensation to a victim woman 
of Rs. 1 Lakh because she was assaulted and ravished at one Police Station" and 
in another case order was passed for immediate payment of Rupees 50,000/- as 
victim compensation in Maharashtra.^ "* 
The Court gave a further direction to the compensatory law in rape cases, in 
its verdict in Delhi Working Women's Forum's Case.^ ^ Again the Supreme Court, 
in Bodhisatwa Case,^^ laid down that rape is violative of Art. 21 of the 
State ofHaryana v. Sukhvir Singh, AIR 1988 SC 2127. 
'^ Naval Dubey's case 1992, AIR SCW 1480, pp. 1496-97. 
"^ Times of India, February 8, 1995, p. 6. 
" Padmini v. State of Madras, 1993 Cr.L.J. 2694 Madras. 
State of Maharashtra v. Chandra Prakash, AIR 1990 SC 658. 
" Delhi Working Women's Forum v. Union of India, 1995 1 SCC 14. 
*^ Bodhisatwa Gautam v. Subhra Chakraborty, AIR 1996 SC 922. 
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Constitution, which guarantees the right to life and personal liberty to a person. 
The Court went a step further than the Delhi Working Women's Forum's Case and 
awarded interim compensation to the victim a sum of Rs. 1,000/- every month, 
during the pendency of the case together with arrears of compensation during the 
period i.e. from the date of filing of the case by the victim. Further, the victims of 
rape need social rehabilitation because with no fault of their own they get social 
ostracization. In rape cases to safeguard the prestige of affected woman, Hon'ble 
Court of Orissa ordered not to publish the name of women in any media and 
further, she is to be described as 'Victim' in that case during the trial. 
In Chairman, Railway Board v. Chandrima Das/^ the Supreme Court was 
held that where a foreign national, a Bangladeshi woman was gang raped 
compensation can be granted under Public Law (Constitution) for violation of 
Fundamental Rights on the ground of domestic jurisdiction based on the ground of 
constitutional provision and Human Rights jurisprudence. In this case a practicing 
advocate of the Calcutta High Court filed a petition under Article 226 of the 
Constitution against the various Railway Authorities of Eastern Railway claiming 
compensation for the victim Smt. Hanuffa Khatoon, a Bangladesh national who 
was gang raped by the employees of Railways in a room at Yatri Niwas of Hawarh 
Station of the Eastern Railway. The High Court awarded a sum of Rs. 10 lacs as 
compensation to the victim. In the present appeal it was argued on behalf of the 
State that the Railway was not liable to pay compensation to the victim as she was 
a foreigner and not an Indian National. It was also contended that for doing 
damages for the offence perpetrated on the victim, the remedy lay in the domain of 
Private Law and not under Public Law and therefore no compensation could have 
been awarded by the High Court under Article 226 of the Constitution and to, at 
the instance of a practicising lawyer who in no way, was connected with the 
victim. In brief, it was contended that the victim should have gone to the civil 
court for damages and should not have come under Article 226 of the constitution. 
" AIR 2000 SC 988. 
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The Supreme Court negatived these contentions and held that where a rape was 
committed by railway employees on a woman in a building belonging to Railways 
a writ petition filed by victim against the government for compensation is 
maintainable under Article 226 of the constitution. The court said that where 
public functionaries are involved and the matter related to the violation of 
Fundamental Rights or the enforcement of public duties the remedy would be 
avoidable under the public law, notwithstanding that a suit could be filed for 
damages under private law. It was more so when it was not a more violation of an 
ordinary right of a person. But the violation of Fundamental Rights was involved 
as petitioner was a victim of rape which is violative of the Fundamental Rights 
was involved as petitioner was a victim of rape which is violative of Fundamental 
Right of a person guaranteed under Article 21 of the constitution. 
As regard the question, whether Fundamental Rights are available to a 
foreign nationals, or the court held that relief can be granted to the victim for two 
reasons, firstly on the ground of domestic jurisprudence based on the 
constitutional provisions and secondly, on the ground of Human Rights 
Jurisprudence based on the Universal Declaration of Human Rights, 1948 which 
has the international recognition as the "Moral Code of Conduct" having been 
adopted by the General Assembly of the United Nations. 
As regards the contention that the Rights are available only to "citizens'" 
and not to aliens, the court held that since the word "life" has been used in Article 
21 of the Constitution and recognized as basic Human Right in the same sense as 
understood in the Universal Declaration of Human Rights, 1948, there is no reason 
why it is available not only to every chizen of this country, but also to a "person" 
who may not be a citizen of the country. Thus, even those who are not citizens of 
the country and come here merely as tourists or in any other capacity will be 
entitled to the protection of their lives in accordance with the constitutional 
provisions. They also have a right to "Life" in this country. Thus, they also have 
the right to live, so long as they are here, with human dignity. Just as the State is 
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under obligation to protect the life of every citizen in the country; so also the state 
is under an obligation to protect the life of the persons who are not citizens. 
Thus, we may conclude that our judiciary is probably not in the favour of 
awarding death penalty. There are many legal hurdles before the court, first of all 
if the court, provide death sentence, we will have to follow the doctrine of the 
"rarest of rare" than how we will determine this formula, secondly, the killing of 
victim will increase and the conviction rates will decrease. That is why, most 
probably our judiciary is escaping from providing death sentence to the rapists. 
Now the judiciary is definitely laying emphasis in providing the compensation to 
the victim and her family. 
***** 
h^ 
^ ^ 
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Conclusion 
CONCLUSION AND SUGGESTIONS 
Crime against women is one of the most important issue today. It has 
become a global phenomenon attracting the attention of the jurists, legislators, 
criminologists and social workers. Crime against women mainly manifests itself 
in various forms, out of which, rape happens to be one of the worst forms of 
crimes against the woman. 
In Indian society, rape is an example of degradation to the women. Rape 
victim and her family members suffer from continuous ruined trauma and social 
humiliation. Due to social stigma they make every possible efforts to conceal the 
event if there is no witness to it. Our society is so conservative that the chances of 
marriage of such girls are completely ruined and they are treated like outcastes. 
They are hated by their own near and dear ones. Relatives think that she is 
polluted and don't extend family or moral support to her. 
Thus, the condition of Indian women is very much shocking. The social, 
economic and political conditions are surely responsible for the women's 
oppressions in almost every walk of life. They are the victims of the 
circumstances which have been created due to gender discrimination which 
persists in India from cradle to grave. 
According to the World Health Organization one rape is committed ever\' 
54 minutes in India, out of which only 10% rape cases are reported. According to 
the Centre For Women's Development Studies, one rape takes place in every 35 
minutes in India. It means per day 42 women become the victim of rape in India.' 
Only in this year {i.e. 2003) 382 cases of rape were reported only in Delhi, 
out of them 8% reported rape cases were concerned with gang rapes till October 
2003. Now, it appears that the Capital of India has been transformed into 'Rape 
Capital'. 
' See The Denik Jagran on 1 November 2003. 
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In the Metropolitan Cities of Mumbai 108, in Channai 26, and in Calcutta 
15 cases of rape were reported till October 2003.^ In 2000, 16496 cases and in 
2001, 15265 cases of rape were reported in all India/ There are various views 
about rape cases in India. In 95% rape cases, the accused is known to the victim. 
Most of the rapes are committed by persons with no criminal past. Most of the 
accused are 18 & 25 years of age. Most of the accused were the victims 
neighobours. 
Now the question arises that who is to be blamed for the offences of rape. 
Undoubtedly, the answer is that it is our society and male gore that romanticizes 
sexuality which is responsible for such crimes. We have failed in our duties 
because we are not loyal sincere and honest towards our duties. If we are really 
sincere and honest towards our duties it is earnestly hoped that within a short span 
of time we would be able to check this crime to a larger extent. 
The ordeals of rape victims start as soon as she reports a rape, suffers at 
each stage i.e., after reporting to the police, during the investigations and trials. 
The witness of the crime also suffers harassment, humiliation, financial loss, loss 
of time and all these result in mental pain and suffering to the devastated victim 
and her witnesses. The criminal justice system does not take into account all these 
factors. The courts are satisfied with the apprehension, trial, and punishment of 
the offender the judicial system does not adequately compensate the victim of rape 
for the pain, suffering, lose of earning etc. In the end, even if the offender is 
punished, the victim does not actually gain substantial compensation. Psychiatry 
and the helping professional have little to offer to the rape victim. There is no 
scheme to rehabilitate and treat the victims. An unsympathetic legal system is a 
ftzrther stumbling Iploelc in the way of a victim for seeking justice. 
Only a few alleged rapists get actually convicted. An abysmally low rate of 
conviction is mainly due to inadequate DNA testing facility. There is a perverse 
Ibid. 
Quoted from Political and Law Times, January, 2003. 
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social attitude and apathy towards the victims in the society. In most of the cases 
the accused get frequently acquitted as either the complain out turns hostile or 
becomes untraceable. Another point in the low conviction of the rapists is that the 
victim withdraws the case due to the social stigma attached to being a rape victim 
and the prolonged court battles only compound to the victim's woes. Similarly it 
becomes difficult for victim to answer the humiliating questions asked by the 
pleader of the defender in the court of law to prove the act of law. This sums up 
the plight of the victims. 
Whether rapists should be punished with death sentence or not is a 
debatable issue today. There are many persons including Deputy Prime Minister 
Honb'le Mr. L.K. Advani who advocate for the death sentence to the rapists but on 
the other hand, various experts and also Justice Malimath Committee's report 
opine that there must not be death for the rapist. 
According to the researchers opinion, after weighing the pros & cons of the 
award of death penalty in rape cases, it appears death penalty is not the answer of 
the problem. We are focusing to some extent to the wrong part of the problem i.e., 
punishment. We should be worried about how to handle the rape cases effectively 
in this country. We have already a severe punishment in our penal code. Is it not 
enough? Therefore the need is the proper implementation of the laws with utmost 
sincerity. 
Moreover a death sentence to the rapist means a death sentence for the 
victim also, because of his fear of being identified later and putting to death, in 
such circumstances he would tend to eliminate the evidence by killing the victim. 
Moreover, even then naturally he shall try to take chance for escape by eliminating 
evidence. 
Thus, if we give the death penalty to the rapist, the victim may probably be 
killed and the case would be fit one for '^rarest of rare" and to judge the case as the 
rarest of rare will take a long time. Mercy petition will pour in and conviction rate 
will decrease subsequently. So the hanging does not provide solution. The 
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worrying aspect is not that we don't punish rapists severely enough but is that we 
don't catch them, we don't convict them and the whole process is so long, painful 
and discouraging that the victim feels that she has been raped over and over again 
all through the trial. 
Thus the best way to prevent incidences of rape is not to make dramatic 
statements about castrating rapists or to keep blaming the police. The answer is 
that all of us have to follow what- in American police circles- they call "zero 
tolerance" which means "don't wait till a man rapes a woman". The moment you 
come across an incident of eve-teasing-throw the book on eve teaser. If you hear 
about a man who groped women in a bus, lock him up. Zero tolerance policy is 
adopted in America and has resulted very useful in controlling rape crime in the 
city like New York in comparison with the last decade. So, to check the crime 
against women there must be the establishment of special courts and must hold 
speedy trials to ensure that any man who insults a woman's sexuality is punished 
quickly and adequately. The cops can't alone do this rather the, laws must be 
changed, and above all, the public perceptions must change. Instead of ignoring 
eve-teasers and then getting self righteous when rapes occur, we must all ensure 
that anybody who abuses a woman or who violates her sexual dignity is not just 
sent to Jail but also boycotted from the society. But will we do all this? 
But in certain cases it becomes essential to do justice against crime and the 
award of death penalty must be considered in the following cases: 
(1) In case of gang rapes because it is the pre-planned and pre-mediated act of 
crime; 
(2) Death must be given in case of murder committed after raping the girl; 
(3) Deathmust be given in case of child rapes. That's why death sentence is 
essential in such certain cases to do justice against the crime. To create 
deterrence in the minds of the like minded people and to instill confidence 
in the society at large. 
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"The proposed mandatory death sentence for rapists is not a viable solution 
in order to tackle problems of rape. It would be better if the statements of rape 
victims are recorded, wherever possible, by female investigating officers whose 
members are unfortunately negligible in India. It is not as if judiciary has its 
hands tied because of insufficient legislation but in the contrary, India has a 
tradition of over-legislation, but what we are lacking is the true will to interpret 
and implement these laws in favour of women. The restructured and reformed 
penalties for rapists must be rigorously and systematically enforced by the courts 
and the other law enforcement agencies. Strictly implemented harsh laws would 
surely be helpful in curbing the crime against woman in general and rape in 
particular. This must be complimented with social awareness. Crime against 
women should be considered as a social evil and hence all concerted efforts must 
be made to wipe out this evil from the society forever. Besides it, there is an 
urgent need for setting up more 'Family Courts' to tackle this sensitive issue of 
violence against women and the victims are to be encouraged to be bold and frank 
instead of remaining a dumb and silent spectators. They must be sympathesised 
and emotionally supported by the family members and the society at large. The 
police and women personnel must be throughly trained and well equipped in 
dealing with such cases. Moreover, there is an urgent need for sufficient 
education of women so that they may also become conscious of their rights and 
status and consequently become an active member in social cultural and political 
life of the society. The state must develop a social defence mechanism to help 
victims of rape cases. Thus, a suitable legislation is the need of the hour under 
which the state will have to pay compensation to the rape victims like advanced 
countries. There is an urgent need of establishing 'Rape-Crises Centres' in each 
districts of India on the Pattern of U.K. and U.S.A. In order to deal with the 
situation, of course the Non Governmental organisations and other social service 
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agencies are doing a commendable job in the process of supporting counseling and 
rehabilitating the rape victims who are in dire need of such help".'* 
The effective legal system is the need of the hour. If the government really 
wants to do something about rape, then answer does not lie only in new laws and 
penalties, but it lies in creation of special courts that promise speedy trials, 
creating the confidence that ultimately, the rapist shall be convicted. Only then 
people will believe that law does protect them. 
We should not just blame the cops and Judges. Fifty per cent trauma, (if 
not more) faced by a rape victims does not come from the authority but from 
society; itself. Would you allow your son to marry with a rape victim? The 
answer is a big NO. Let's be honest. All of us are a part of the same system. 
Nothing will really change until the society recognizes that rapists do not come 
from another planet they come from among us. They commit offences but we 
humiliate the victims. A large section of legal experts disfavoured capital 
punishment for rapists. They maintain that death sentence would not have 
deterrent effect. Instead, the emphasis should be on strengthening the present 
system of investigation and conducting of trials which is fraught with loopholes. 
There is an urgent need to initiate a witness protection programme in rape 
cases, the victim is the main witness and her statement is of utmost importance to 
nail the accused but in 90% cases, the allegations against the accused are dropped 
because the victim retracts from her statements. The victim is either threatened or 
bought over or is herself fed up with trial procedures dragging for years and once 
the victim turns hostile, there is little left for conviction. Medical tests are mostly 
conducted by junior doctor, who are not experienced enough. Often vaginal swabs 
are not sent for the forensic laboratory for months due to the delay, the samples 
purified and test negatively. 
4 
Dr. Mohd. Ashraf: "Rape: An Inhuman and Horrendous Act." AMU, Aligarh Law Journal, (1999-
2000), pp. 131-32. 
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The Lok Sabha, on December 9, 2002, passed a Bill seeking to bar rape 
victims from being cross-examined to establish their moral character. The said 
Bill observed that unrestrained questioning of the rape victim could damage her 
reputation and self-respect, and that there is no reasonable connection between the 
offence of sexual assault and the victim's character. It further said that the 
National Commission for the Women (NCW) had observed that the defence 
counsel usually refer to the sexual conduct of the victim and thus tarnish her 
reputation. 
It is also worth mentioning here that very recently National Human Rights 
Commission (NHRC) has demanded to redefine rape laws. The Pioneer under the 
title of "Child Victims Left out of Legal Ambit"? writes:^ 
There is an urgent need to redefine rape in legal terms. This was one of the 
conclusions reached at the recently - concluded workshop organised by National 
Human Rights Commission (NHRC) on child abuse and rape. 
According to the National Commission of Women (NCW), the existing 
definition of rape is "too restrictive". "Only one form of rape is considered to be 
fit for proceedings under Section 375 of Indian Penal Code i.e. a complete act. 
Any other form of sexual assault, either by a stick or anything else, is not 
considered to be rape under existing law," says the NCW paper. 
The other Criminal Acts pertaining to sexual assault, "which are not less 
offensive and serious, are not criminalised as rape. Such acts of criminality might 
lie within the definition of Secfion 354 of the IPC which includes the offence 
resulting in "outraging the modesty of woman". And under this provision 
maximum sentence prescribed for the offender is two years, which is considered to 
inappropriate, considering the ill-effects of such acts on the victim. The ill-effect 
includes physical injury incurred by the victim accompanied with shock and a long 
term mental trauma. 
' The Pioneer, December 14, 2000. 
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Another lacunae found in the existing law is that both the adult and child 
victims are treated under Section 375 I.P.C. The Penal Code doesn't have special 
provisions for the child victims, which often crops up as a major hurdle for the 
investigating agencies as well as courts. Hence, there is a reasonable demand for a 
separate law on child abuse. During the workshop NHRC Chairman Justice J.S. 
Verma also conceded that the absence of a clear-cut law was a major hurdle in 
dealing with cases of child sexual abuse and rape. 'He had emphasised that the 
defmtion of child abuse should be made clear and the punishment for such crimes 
should be strict.' 
We need a vigilant and responsive legal system. Due to growing incidents 
of child abuse and domestic violence, there is an urgent need to legally recognise 
"caste rape" and 'caste violence" as especially humiliating forms of abuse. Over 
the past three decades, there has been a rapid rise in rapes of lower caste women 
(often in front of family members) who are becoming assertive of their rights and 
dignity (for instance, Banwari Devi). Recently, in Gujarat, a Dalit woman was 
disrobed and beaten for fetching water from a common well, as a result of which 
her husband committed suicide. No civilized society can tolerate such crimes, and 
as the prevailing law is obviously inadequate and unequal to tackle such offences, 
so new laws are the need of the hour. 
Most western countries define rape as forced intercourse that includes both 
psychological coercion and physical force. We differ in India. Rape laws are 
covered under section 375 and 376 of the IPC. Under these sections rape is seen 
only in terms of penile vaginal penetration. It does not include, for instance, anal 
or oral penetration. It also does not include penetration by objects. It certainly 
does not include the rape of boys and men. There is no concept of marital rape. 
As a resuh of these loopholes very often, judges find themselves trying "rape" 
cases under more watered domain section outraging the modesty of a woman for 
instance.^ 
* See Hindustan Times, October 18, 2003. 
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"There is no point in talking about increasing penalties for rape. Its very 
definition is flawed" says Leena Menghaney, a lawyer who has been working on 
issues of sexual abuse. "What we need to do is widen the definition of rape."^ 
In an ongoing case, an eight year old girl was sexually abused by her father 
and his colleagues the mother found out and lodged a complaint when the case 
came up for trial in the lower court the judges ruled that he could not try it under 
sections 375 and 376 (which carry a punishment of 10 years). The girl had been 
penetrated by a figure she had therefore, under the law, not been raped. The case 
is now pending in the Supreme Court. The petitioners have asked the judges for a 
review of the definition of rape. It is not as if women's groups or even the 
governments are not seized of the inadequacies in the law. In 2000, in anticipation 
of Women's Empowerment Year 2001 the Planning Commission set up a task 
force with the brief to review existing legislation related to women and children.^ 
It has made four recommendations: the most significant of which related to 
the need to change rape laws, asking that the definition of rape be broadened to 
include all forms of sexual abuse. A Law Commission report is also asking for a 
wider definition of rape.^ 
Section 375 (Definition of rape) Indian Penal Code needs amendment the 
consent of girl under 16 years of age is immaterial for rape. The age is to be 
raised to 18 years at least immediately if not 20 years. Similarly given in the 
exception 15 years ought to be changed to 18 years. These two amendments are 
long over due since 1978 when the marriage age has already raised to 18 from 15. 
There is another bias against women in relation to marital rape consent is taken for 
granted in most marriages. Marital rape is neither considered rape nor is 
punishable as an offence of anykind in India. 
Now we can sum up that where are the loopholes? 
a) in very definition of rape 
' Ibid. 
See Hindustan Times, on October 19, 2003. 
' Ibid. 
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b) in rules of evidence 
c) in procedural laws 
d) a hostile police 
e) gender-blind judiciary 
f) public taunting 
The consequences of death sentence: 
i) victim may be killed, 
ii) the case must be a fit one for "rarest of rare", 
iii) it will take a long time, 
iv) mercy petition will pour in, 
v) conviction-rate will decrease. 
Women need to stand up unitedly and make every little incident of 
molestation an open issue to discussion at every forum available till it sinks into 
the consciousness of the males that each of them needs to fight this menace. A 
better police force will reduce the incidences. Let NGO's gain entry into schools 
to educate the kids. We have to stop ignoring little acts of eve-teasing as "too 
much of a bother". 
Rape is the result of uncontrolled pent-up lust of the rapist which cannot be 
deterred by capital punishment. Have we been successful in curbing these 
offences for which death sentence may be awarded? If no, then how death 
sentence can check rape? If the death sentence has potentiality to curb a heinous 
offence, then murder must have been controlled a hundred years ago but it is 
continuously on the rise. 
SUGGESTIONS 
1. Laws must be implemented and observed strictly. 
2. The women police force should be better utilized. 
3. Training of girls in self-defence must be made mandatory in schools. It will 
help in developing self-confidence in a girl. 
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4. In Jan. 2002, The Law Commission had recommended more stringent laws to 
prevent sexual abuse against youngsters. 
5. Rape is committed with a sick mind, which may arise accidentally or through a 
crafty calculation. The fear of immediate detection, however, will make him 
slink away. In this respect, rape is preventable through the practice of self-
defence measures, the avoidance of lonely places and intense policing. 
6. Besides, a mere enhancement of the mode of punishment will not be of much 
help if the rate of detection remains as unsatisfactory as at present. So, the 
basic police investigative work must be improved to send the message among 
the criminals that their all escape-routes are sealed. For this purpose, police 
must have close touch with the social groups at all levels, high or low so that a 
rapist cannot find refuge easily. But for this purpose too, the police must have 
the image of trust worth force. 
7. Legal definition of rape does not recognize sexual assault, marital rape, and 
penetration with various objects. The present legal definition of rape should be 
made more comprehensive. 
8. In majority of cases, the courts have demanded the proof of resistance by the 
victim showing tell-tale physical signs. If the accused shows under section 
155(4) of Indian Evidence Act that the victim had an immoral or sexually 
promiscuous history there is an assumption that she is lying. The rule is used 
as a means to attack her credibility and ultimately to prove that she must have 
consented to the sexual act willingly. Hence, clause (4) of Section 155 Indian 
Evidence Act, need to be deleted. 
9. A Special Compensation Fund and Compensation Boards should be 
established at Central, State and District Level, to provide relief to the victims 
of rape. 
10. Compensation to the victim under Section 357, Cr.P.C. should be made 
compulsory instead of discretionary to the victims of rape. 
11. Interim compensation should be provided to the victims of rape in all cases. 
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12. Capital Punishment to be awarded to the convict in a rape case involving a 
infant girl child. It can be tackled meaningfully only by framing strict law, with 
no case for lenience. 
13. Death must be given in case of murder after raping the girl. 
14. Death penalty must be given in case of gang rape because it is the pre-planned 
and pre mediated act of crime. 
15. Government should provide facilities to the victim to live their life by giving 
them loans/employment, so that they became independent and self sufficient. 
16. Victims should be allowed to live in working hostels and rehabilitation centres 
etc., on preferential basis. 
17. Rather than clubbing all minors under a single statute, the law should classify 
the rape into rape of infants (0-9 years), minors (9-13 years), minors (13-18 
years), and of adults. 
18. Social behaviour towards a woman is responsible for the degradation of 
women values, so a proposed national council for women should be set up 
expeditiously with a view to maintaining the implementation of 
recommendations of New as well as giving broad policy advice, guidance and 
direction. 
19. Appropriate measures have to be suggested and to ban the stereotyped 
advertisements in the media and in the films projecting women as mere sex 
symbols. 
20. Develop programmes and procedures to eliminate sexual harassment in all 
work places. This can be better achieved by including compulsory training to 
officials of all organizations in human rights and humanitarian law along with 
duties, education especially, police legal, medical, social and educational 
authorities. 
21. Promote research to collect data and statistics regarding rape case, we must 
promote research to know the intensity of the problem and to seek solutions. 
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22. Adequate funds: should be provided for community based education through 
seminars, conferences and training programs to raise awareness about sexual 
offences as a violation of women's enjoyment of their fundamental and human 
rights. 
23. Teaching of humanitarian norms and human rights should be made compulsory 
at all levels of education. 
24. Proper methodology: has to be devised in undertaking complaints of sexual 
offences so as to ensure that illegal complaints would be detected easily. 
25.Prescribe dress codes: for women in work places, colleges and universities. 
This is necessary to prevent women from wearing clothes revealing the body 
and tempting men to commit offences. 
26. An Air Hostess Vilma Franandis who faced the sexual harassment says-"One 
Swallow does not make summer and one judgement alone does not transform 
the world or even the judiciary."Meaning thereby everyone should co-operate 
in eliminating crime against the women. 
27. To make a woman aware towards her rights adequate arrangement shall be 
made for providing legal education. Audio visual resources like T.V., Cinema 
etc. should be utilized to spread the legal literacy. The media should given 
publicity to the laws that are enacted to protect the women. 
28. India has declared itself to be a welfare state and therefore it owes a duty to 
provide justice to those who get it. One of the ways to achieve this object is to 
provide legal aids for those who on account of various reason are not able to 
get justice. There are so many women who are not able to deal with these 
matters. The legal aid can be provided by organizing Lok Adalat by 
approaching the High Court and Supreme Court by way of Public Interest 
Litigation. 
29. The Legal profession owes certain moral and social obligation to woman of our 
society. Every member of this profession including the busy senior member 
should make a rigid role to do certain no. of cases of poor women every year. 
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Under Article 39 of Legal Aid Services Authorities Act 1987 provides free 
legal aid and competent legal services to the weaker section of the society. 
30. Effective and beneficial policies related to working women should be 
implemented by the government. 
31. To look after legal and social aspect of protecting the rights of women and 
children to appoint a woman commissioner on district and state levels is a nice 
step taken by the government immediately. 
32. More female police personnel should be inducted so as to be available in 
situations relating to the crime against women and to avoid hesitation among 
women to come-forth to make as complaint against the culprit. 
33. Speedy and quicker trial will be much helpful in enforcement of laws. These 
speedy trials will maintain the effectiveness of laws and their implementation. 
To avoid the sluggish image of judiciary and legislature the law need to 
adequately sensitize the victims of rape cases. 
34. The women consultancy and legal aid centre should be instituted at the grass 
root level in rural area where the labour class women are also very much 
exploited. 
35. Psychological counselling should be provided to the rape victims to over come 
their mental and physical stress. 
36. Considering the gravity of the problem, the government should open 'Crisis 
Management Centres' that can respond immediately to the rape victims. 
37. Proper educational training should be provided the giri students in school, 
college and universities to tackle any situation relating to sexual assault. 
38. Reformation in the existing rape law is required which can provide justice to 
the rape victims. 
39. Professional and educated police force is necessary to deal with rape crime 
cases. 
40. Penalties for rapists be rigorously and systematically enforced by the courts 
and other law enforcement agencies. 
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41. A need to restructure the entire investigation process is essential, so that those 
dealing with cases of rape receive special training and are taught to show a 
greater degree of sensitivity. 
42. Judiciary can play a vital role in handling the cases of rape and increasing the 
rate of conviction against those who are involved in rape crimes. 
43. Role of N.G.O.'s and social workers could be of a great help in the 
rehabilitation of the rape victims, who have been discarded by their family 
members and relatives. 
Even if legislation is passed, there is a need for change in the attitude of 
women. Because, as the saying in India that 'women are the enemies of women" 
till date in majority of the cases most of the women haven't come forward to help 
a victim of rape and to fight out the injustice caused to her.' It is time for women 
to join together forgetting their personal differences and ego clashes to fight for 
the protection of their legal rights. It is they who have to decide what they want. 
At least in future, if any unwanted incident is reported against a woman, all the 
women of the particular organization at least should join together to extend their 
support morally, ethically, legally and stand by her side to achieve justice, instead 
of leaving it to the fate of the victim. Even the women's organizations should 
focus their attention on this issue and train their counterparts in various sectors 
especially in the unorganized sector. Until and unless women show determination 
to protect themselves, any number of legislations passed by a legislature or 
verdicts delivered by the judiciary will remain only on paper. 
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Some precaution knowing a rapisf s intention 
A Brief Anti Rapist Kit-
(1) Stay alert to your environment: A woman was spotted on a deserted road, 
speaking on her mobile phone. She was so engrossed she did not notice some 
boys on a motor cycle stop nearby and appraise her. It essential to know what's 
happening all around. 
(2) Never ignore intuition: If you sense that something is fishy, then it probably 
is. Always rely on your intuition, no matter how trustworthy the person you are 
with seems. After all, most rapes are committed by persons known- and often 
trusted-by the victim. 
(3) Walk Against Traffic, No with it: If you are walking in the same direction as 
the traffic, it is easy for a car to stop besides you and drag you in. It is better to 
walk facing on coming traffic, for a car will pass you by before screeching to a 
halt enough to alert you to the danger. 
(4) Always seek help from a woman- With regards to children instead of telling 
them not to talk to strangers, they should be taught to seek help from an 
elderly/woman, whose maternal instincts immediately take over when it comes to 
kids. Asking a man for help after elicits a laid back or dismissive response.'° 
* * * * * 
'" See Hindustan Times, October 19,2003. 
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